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OBSERVATIONS FROM THE DEPOSITARY CONCERNING THE DRAFT 
DECISION OF THE MEETING OF THE PARTIES TO THE AARHUS 

CONVENTION CONCERNING THE INTERPRETATION OF ARTICLE 14 OF 
THE CONVENTION (ECE/MP.PP/WG.1/2008/L.4) 

 
 

Extract from note, dated 9 January 2008, addressed to the Secretary to the Aarhus 
Convention, from Mr. L. D. Johnson, Assistant Secretary-General for Legal Affairs, 

United Nations Office of Legal Affairs  
 

1. […] 

2. The depositary has examined the matter of the entry into force of amendments 
on a number of occasions. Amendments to treaties enter into force in accordance with 
the relevant provisions of such treaties. The execution of this function by the Secretary-
General is facilitated when there is no ambiguity in the interpretation of the provisions 
governing the entry into force of amendments. There is particular ambiguity, 
however, in those cases, as with the present case, where the entry into force clause 
requires a particular percentage of States to be bound by the amendment. 

3. The ambiguity in the interpretation of such provisions governing the entry into 
force of amendments arises when attempting to calculate the number of deposited 
instruments necessary in order for the amendment to enter into force. This occurs, since 
in order to calculate a particular percentage, it is necessary to be aware of the total 
number of States concerned from which the required percentage will be calculated. It is 
also essential to be very clear of the time at which the total number of States is 
determined. For example, if an amendment is to enter into force after two-thirds of the 
parties have expressed their consent to be bound by it, does this mean two-thirds of the 
parties to the treaty at the time the amendment is adopted or two-thirds of the parties to 
the treaty at any given point in time following such adoption? 

4. Where the treaty is silent or ambiguous on the matter, the practice of the 
Secretary-General is to calculate the number of acceptances on the basis of the number 
of parties to the treaty at the time of deposit of each instrument of acceptance of an 
amendment. This method is sometimes called the "current time approach." Accordingly, 
States that become parties to a treaty after the adoption of an amendment but before its 
entry into force are also counted. 

5. In the present case, article 14(4) of the Convention does not specify that the 
percentages should be calculated at the time of adoption. It reads, in pertinent part, as follows: 
"Amendments to this Convention other than those to an annex shall enter into force for 
Parties having ratified, approved or accepted them on the ninetieth day after the receipt 
by the Depositary of notification of their ratification, approval or acceptance by at least 
three fourths of these Parties.” Accordingly, the depositary is bound to adopt the "current 
time approach" described above
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6. It is further noted that the Secretary-General, in the, performance of his depositary 
duties, is guided by (1) the provisions of a treaty; (2) his practice as depositary; (3) 
customary international law (including as it may be deemed codified by various 
conventions on the matter); and (4) the general principles flowing from resolutions or 
decisions of the General Assembly and other organs of the United Nations. With regard to 
whether the opinion of the parties would carry any weight in determining the interpretation 
of the above provision, the Vienna Convention on the Law of Treaties, 1969 (VCLT) may 
provide some guidance on the question. The VCLT, in its article 31, sets-out the general 
rules for interpreting treaty provisions. Article 31(3) provides that together with the 
context, any subsequent agreement between the parties regarding the interpretation of the 
treaty or the application of its provisions shall be taken into account. Although the VCLT 
makes no reference to a decision adopted at a Meeting of the Parties, a broad interpretation of 
this provision might accommodate such a decision if it had the concurrence of all of the parties. 
We note in this context that Article 31(3) (a) refers to an "agreement between the parties" 
which suggests a need for an agreement among all of the parties. 

7. A decision adopted at a Meeting of the Parties, however, would not necessarily 
guarantee the agreement among all of the parties. In our view, only a decision on the 
interpretation of article 14(4) of the Convention that has the agreement of all of the parties to 
the Convention would be definitive, binding and authoritative as to the interpretation of the 
provision. 

8. In the alternative, the parties to the Convention could adopt a subsequent agreement 
which clarifies the amendment provision of the Convention as contained in its article 14. 
This agreement could be a simple and straightforward instrument, however, it must be 
drafted in such a manner as to ensure the consent of all parties. In such a case, the only 
viable option would be to adopt an agreement with a simplified procedure for its entry into 
force as opposed to an agreement whereby States consent to be bound in the usual fashion by 
depositing instruments of ratification, accession, etc: As such, to ensure that the subsequent 
agreement actually has the agreement of all the parties, the agreement would only enter 
into force for all parties if within six months, for example, from its date of circulation to 
the parties by the depositary, no objections to it are received by the depositary. Such an 
agreement would also need to include a provision to address the situation whereby a 
State becomes party to the parent treaty between the time that the subsequent agreement is 
circulated for approval and its entry into force. In addition, it would be necessary to include an 
additional provision to make certain that the parent treaty and subsequent agreement are 
mutually binding on future parties. A draft subsequent agreement entitled "Protocol 
relating to the interpretation of article 14, paragraph 4 of the Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters" is attached for your perusal. 
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9. In the light of the above, it is suggested that two draft decisions be prepared. One 
draft decision would reflect the draft version (document ECE/MP.PP/WG.1/2008/L.4)  
dated 10 December 2007 (with the language in brackets deleted) in which the clarification 
regarding the interpretation of article 14, paragraph 4 is contained in the decision itself. In the 
event that this option is not possible, the second draft decision would provide for the 
adoption of the above-referenced Protocol. The latter option is a two step procedure. 
First the parties to the Aarhus Convention would adopt the Protocol (by consensus or 
vote). The text of the Protocol would then by circulated by the depositary for 
acceptance. If no objections are received within a given timeframe, the Protocol will enter 
into force for all parties and would constitute a subsequent agreement among the parties as 
envisioned in Article 31(3) of the VCLT. 
 
[…] 
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Annex 

 
Protocol relating to the interpretation of article 14, paragraph 4 of the Convention on Access 
to Information, Public Participation in Decision-making and Access to Justice in 
Environmental Matters 
 

The Parties to the Convention, 
 

Noting that article 14, paragraph 4, which establishes the conditions for entry into 
force of Amendments to the Convention other than those to an annex, is open to different 
interpretations due to the ambiguity inherent in the expression "by at least three fourths of 
these Parties", 
 

Recalling article 31 of the Vienna Convention on the Law of Treaties, which sets out 
general rules on the interpretation of treaties and which provides, in its paragraph 3 (a), that 
any subsequent agreement between the parties to a treaty regarding its interpretation or the 
application of its provisions shall be taken into account, 
 

Desiring to bring about an early entry into force of the amendment to the 
Convention adopted on 27 May 2005 by decision II/1 at the second meeting of the Parties, 
and any further amendments to the Aarhus Convention, 
 
HEREBY AGREE to adopt this Protocol as follows: 
 
1. The Parties to the Convention on Access to Information, Public Participation in 
Decision-making and Access to Justice in Environmental Matters shall interpret the 
expression "by at least three fourths of these Parties" as contained in article 14, paragraph 
4 of the Aarhus Convention as meaning at least three fourths of the Parties to the Convention 
that were Parties at the time of the adoption of the amendment. 
 
2. Upon adoption of this Protocol, the Secretary-General of the United Nations shall 
notify the Protocol to all States. If within a period of six months from the notification by the 
Secretary-General of the adoption of the Protocol, no Parties to the Convention objects to it, 
the Protocol will be considered accepted and will enter into force automatically for all 
Parties to the Convention. 
 
3. After the adoption of this Protocol, if a State or regional economic integration 
organization deposits an instrument of ratification, acceptance, approval or accession with 
respect to the Convention while the procedures laid down in paragraph 2 above is in progress, 
no additional time shall be provided to that State or regional economic integration 
organization to object to the Protocol. The Protocol will enter into force for such State or 
regional economic integration organization six months after the date of the notification of the 
Protocol by the Secretary-General, but not before the Convention enters into force for such a 
State or regional economic integration organization, in which case the Protocol will enter into 
force for that State or regional economic integration organization on the same date as the 
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Convention. 
 
4. Following the entry into force of this Protocol, all Parties to the Convention shall be 
bound by this Protocol. The Protocol shall enter into force for such Parties on the same date 
as the Convention. 
 
5. The provisions of this Protocol and the Convention shall be interpreted and applied 
together as a single instrument. 
 
Done in _________ this ___________day or ____________, in a single original in the 
English, French and Russian languages. 


