EU Submission on Rules of Procedure under the UNECE Protocol on Pollutant Release and Transfer Registers

The European Community and its Member States welcome the invitation to provide the Secretariat with views on rules of procedure as referred to in article 17, paragraph (2)(g) of the UNECE Protocol on Pollutant Release and Transfer Registers (‘the PRTR Protocol’).  This submission lays down the views of the European Community and its Member States on the structure and elements of rules of procedure.  

At the Second Meeting of the Working Group on Pollutant Release and Transfer Registers, held in Geneva from 13 – 15 April 2005, the European Community and its Member States expressed a preference for the development of separate rules of procedure for the Protocol using the rules of procedure of the UNECE Convention on Access to Information, Public Participation in Decision Making and Access to Justice in environmental Matters (‘the Aarhus Convention’) as a point of departure.  This approach would entail establishment of a separate Bureau for the Protocol, taking into account the particular expertise required because of the technical nature of the Protocol.  

This approach also reflects the fact that the wording of Article 17.2(g) of the Protocol was agreed with a view to respecting the open character of the Protocol
, while acknowledging that many Rules under the Aarhus Convention may be used as a point of departure, especially those which are well precedented, or otherwise not tailored specifically for the Aarhus Convention.  Many of the elements of the Aarhus rules of procedure could be imported verbatim or with minor changes.   

A more complex element of the rules of procedure for the PRTR Protocol is, however, the Bureau and in particular its composition and linkage with the Aarhus Convention.  As the Protocol stipulates that PRTR should have its own rules of procedure, the prima facie legal implication is that it will also establish its own Bureau that is separate to and distinct from the Aarhus Bureau.  This approach would be the most straightforward and legally sound interpretation of the wording and intention of article 17(2)(g) of the Protocol.

The following rules of procedure could be imported verbatim or with minor changes to reflect the provisions of the Protocol:
I. Purposes
Rule 1
Amend to read as follows:


These rules of procedure shall apply to any meeting of the Parties to the Protocol on Pollutant Release and Transfer Registers convened in accordance with article 17, paragraph 1 of the Protocol.
II. Definitions
Rule 2
(1) import verbatim 


(2) replace ‘Convention’ with ‘Protocol’


(3) replace ‘article 10, paragraph 1 of the Convention’ with ‘article 17, paragraph 1 of the Protocol’

(4)
replace ‘article 17 of the Convention’ with ‘article 24 of the Protocol’

(5), (6), (7) – import verbatim


(8) replace ‘article 12 of the Convention’ with ‘article 21 of the Protocol’

(9) replace ‘article 2, paragraph 4 of the Convention’ with ‘article 2, paragraph 3 of the Protocol’

A definition of “Protocol” should also be included.  
III. Place and Date of Meetings
Rule 3
import verbatim

Rule 4
(1) – needs to be amended to reflect the requirements of article 17(1) of the Protocol.  


(2) – import verbatim


(3) and (4) – in each paragraph replace ‘article 10, paragraph 1 of the Convention’ with ‘article 17, paragraph 1 of the Protocol’
IV. Notification
Rule 5
(1), (2)(c), (2)(f) and (3) – import verbatim


(2)(a) and (b) are specific to the requirements of the Convention.  As the PRTR Protocol is an open Protocol and is not restricted in the same way as the Convention, these paragraphs are not relevant to the Protocol and should be replaced by appropriate language in line with article 24 of the Protocol.  


(2)(d) and (e) – in each paragraph replace ‘Convention’ with ‘Protocol’

If the amendment suggested in respect of rules 5(2)(a) and (b) were to be adopted, the numbering of rule 5 would also have to be changed to reflect the amalgamation of rules 5(2)(a) and (b).

V. Observers
Rule 6
(1) – as with rules 5(2)(a) and (b), rule 6(1) is specific to the requirements of the Convention.  If rules 5(2)(a) and (b) were amended as suggested above, this would require an amendment to rule 6(1).  


(2) – if the amendment suggested in respect of rules 5(2)(a) and (b) were to be adopted, the reference to rule 5(2)(e) in rule 6(2) would have to be changed to a reference to rule 5(2)(d) in order to reflect the amalgamation of rules 5(2)(a) and (b).


(3) – import verbatim

VI. Presence of the Public
Rule 7
(1) – replace ‘Convention’ with ‘Protocol’

(2) and (3) – import verbatim

VII. Agenda and Documentation
Rule 8
import verbatim

Rule 9
(1)(b) - (f), (2) and (4) – import verbatim


(1)(a) – replace ‘article 10, paragraph 2 of the Convention’ with ‘article 17, paragraph 2 of the Protocol’


(3) – replace ‘article 10, paragraph 1 of the Convention’ with ‘article 17, paragraph 1 of the Protocol’
Rule 10
import verbatim

Rule 11
Rule 11 of the Aarhus Rules of Procedure refers back to article 4 of the Convention.  A reference to article 12 of the Protocol would not be appropriate here as, although article 12 deals with confidentiality it is specific to information on the Pollutant Release and Transfer Registers, and is narrower in scope than article 4 of the Convention.  Neither would it be appropriate to cross-refer back to the Aarhus Convention.  Consideration should therefore be given to whether the exceptions provided in article 4(4) of the Convention should be set out in full with appropriate amendments to take account of the nature of the Protocol.

Rules 12 – 13
import verbatim

VIII. Representation and Credentials
Rules 14 – 17 
import verbatim

IX. Officers
Rules 18 – 21
import verbatim

X. Subsidiary Bodies

Rule 23
(1) replace ‘article 10, paragraph 2(d) of the Convention’ with ‘article 17, paragraph 2(e) of the Protocol’


(2) – (6) – import verbatim

XI. Secretariat
Rule 24
import verbatim

Rule 25
replace ‘article 12 of the Convention’ with ‘article 21 of the Protocol’
XII. Conduct of Business
Rule 26
import verbatim

Rule 27
(1) – (3) – import verbatim


(4) replace ‘Convention’ with ‘Protocol’
Rules 28 – 30
import verbatim

Rule 31
(1) – import verbatim


(2)
- rule 31(2) is specific to the requirements of the Convention and should be amended to take account of article 20 of the Protocol.  

Rules 32 – 34
import verbatim

XIII. Decision Making
Rule 35
(1) and (3) – (5) – import verbatim


(2) replace ‘Convention’ with ‘Protocol’
Rule 36
import verbatim

Rule 37
(1) As a point of clarification, the words “of the Parties” should be inserted after the word “representative” on the first line in order to ensure consistency with the wording of the other rules of procedure; for example rule 29.


(2) import verbatim

Rules 39 – 42
import verbatim

Rule 43
As a point of clarification, the words “and for this purpose rule 35(2) shall apply” should be added at the end of the sentence to demonstrate the procedure applicable to votes taken by secret ballot.

XIV. Official Languages
Rules 44 – 46
import verbatim



As the Protocol is an open Protocol, consideration could be given to whether it is appropriate for the number of official languages to be extended to cover all of the official languages of the United Nations rather than being limited to the official languages of the UNECE.  This could take the form of an evaluation of the language regime in the event that other States sign and ratify the Protocol.

XV. Amendments to Rules of Procedure

Rule 47
import verbatim

XVI. Overriding Authority of the Convention
Rule 48
replace both instances of ‘Convention’ with ‘Protocol’
� 	This means that States, which are not Party to the Aarhus Convention, can become a Party to the Protocol. During the PRTR negotiations, an extensive analysis was undertaken on issues related to ‘open’ or ‘closed’ Protocols; see CEP/WG.5/AC.2/2002/12.  
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