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Introduction 

1. We are grateful for the opportunity to comment on the UK’s final progress report on compliance with 

Decision VI/8k. 

2. ClientEarth is one of the three communicants1 of communication ACCC/C/2008/33.   

3. We have had the benefit of reading the submissions made by the Observers2 of 29 October, which 

we endorse. In this submission, ClientEarth seeks to build on those observations already made with 

reference to England and Wales, focussing on the following issues: 

 Chronology of Committee findings and decisions; 

 Review of the Environmental Costs Protection Regime (ECPR); 

 Default costs caps; and 

 Variation in costs caps 

Background to the UK's non-compliance 

4. In order to put into context the UK’s long standing non-compliance with the provisions of Article 9(4) 

of the Convention, it is important to consider the chronology of key events since communication 

ACCC/C/2008/33 was submitted: 

 

                                                
1 Joint communicants are the Marine Conservation Society and Robert Latimer. 
2 Observers are the Royal Society for the Protection of Birds. Friends of the Earth, Friends of the Earth Scotland, Environmental 

Rights Centre for Scotland, Benjamin Christman and C & J Black Solicitors 
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DATE EVENT 

2 December 2008 ClientEarth communication ACCC/C/2008/33 submitted to the 
Committee. 

24 September 2010 Report of 29th meeting of the Committee on communication 
ACCC/C/2008/33 makes a finding that the UK is not compliant 
with articles 3(1) and 9(4) of the Aarhus Convention.3 

1 July 2011  Decision IV/9i adopted by the 4th Meeting of the Parties to the 
Aarhus Convention, endorsing the findings of the Committee at 
paragraph 3 that: 

a) “By failing to ensure that the costs for all court 
procedures subject to article 9 were not prohibitively 
expensive, and in particular by the absence of any clear 
legally binding directions from the legislature or judiciary 
to this effect, the Party concerned failed to comply with 
article 9, paragraph 4 of the Convention; 

b) The system as a whole was not such as “to remove or 
reduce financial [...] barriers to access to justice” as 
article 9 paragraph 5, of the Convention requires a Party 
to the Convention to consider...; 

c) By not having taken the necessary legislative, 
regulatory and other measures to establish a clear, 
transparent and consistent framework to implement 
article 9, paragraph 4, the Party concerned also failed to 
comply with article 3, paragraph 1 of the Convention”.    

1 July 2014 Decision V/9n adopted by the 5th Meeting of the Parties to the 
Aarhus Convention, endorsing the findings of the Committee at 
paragraph 2 that the Party concerned has not yet fully 
addressed the points of non-compliance identified in paragraph 
3 (a)-(d) of that decision, and in particular that:  
 

“a) By not taking sufficient measures to ensure that the 
costs for all court procedures subject to article 9 in 
England and Wales, Scotland and Northern Ireland are 
not prohibitively expensive and, in particular, by not 
providing clear legally binding directions from the 
legislature or the judiciary to this effect, the Party 
concerned continues to fail to comply with article 9, 
paragraph 4, of the Convention;  

(b) In the light of the above finding that the Party 
concerned has failed to take sufficient measures to ensure 
that the costs for all court procedures subject to article 9 in 
England and Wales, Scotland and Northern Ireland are 
not prohibitively expensive, the Party concerned has failed 
to sufficiently consider the establishment of appropriate 
assistance mechanisms to remove or reduce financial 

                                                
3 The UNECE Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters done at Aarhus, Denmark on 25 June 1998. 

http://www.unece.org/fileadmin/DAM/env/pp/mop4/Documents/Excerpts/Decision_IV-9i_Compliance_by_UK_e.pdf
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barriers to access to justice, as required by article 9, 
paragraph 5;  

(c) By still not ensuring clear time limits for the filing of all 
applications for judicial review within the scope of article 9 
of the Convention in England and Wales, Scotland and 
Northern Ireland, nor a clear date from when the time limit 
started to run, the Party concerned continues to fail to 
comply with article 9, paragraph 4, of the Convention; 

(d) By not having taken the necessary legislative, 
regulatory and other measures to establish a clear, 
transparent and consistent framework to implement article 
9, paragraph 4, the Party concerned continues to fail to 
comply with article 3, paragraph 1, of the Convention” 

 

15 September 2017  Decision VI/8k adopted by the 6th Meeting of the Parties to the 
Aarhus Convention, endorsing the findings of the Committee 
that: 
 
Paragraph 2 : Reaffirms its decision V/9n and requests the 
Party concerned to, as a matter of urgency, take the necessary 
legislative, regulatory, administrative and practical measures to: 
  
(a) Ensure that the allocation of costs in all court procedures 
subject to article 9 is fair and equitable and not prohibitively 
expensive;   
 
(b) Further consider the establishment of appropriate 
assistance mechanisms to remove or reduce financial barriers 
to access to justice;  
   
(d) Establish a clear, transparent and consistent framework to 
implement article 9, paragraph 4, of the Convention;   
 
Paragraph 4: Recommends that the Party concerned ensure 
that its Civil Procedure Rules regarding costs are applied by its 
courts so as to ensure compliance with the Convention; 
 
Paragraph 5: Endorses the finding of the Committee with 
regard to communications ACCC/C/2013/85 and 
ACCC/C/2013/86 that, by failing to ensure that private nuisance 
proceedings within the scope of article 9, paragraph 3, of the 
Convention, and for which there is no fully adequate alternative 
procedure, are not prohibitively expensive, the Party concerned 
fails to comply with article 9, paragraph 4, of the Convention;   

Paragraph 6: Recommends that the Party concerned review its 
system for allocating costs in private nuisance proceedings 
within the scope of article 9, paragraph 3, of the Convention 



 

4 

VI/8k: UK’s final progress report – ClientEarth’s response 
29 October 2020 

26February 2019 Committee’s first progress review of the implementation of 
Decision VI/8k on compliance by the United Kingdom. 

The Committee expressed its disappointment concerning the 
marked shortcomings in the UK’s first progress report, which 
failed to meet the requirements of a detailed progress report on 
the measures taken and the results achieved by the UK in the 
implementation of its recommendations under Decision VI/8k. 

The Committee found that the United Kingdom had not yet met 
the requirements of paragraphs 2(a)-(e), 4, 6 and 8(a) and (b) 
of Decision VI/8k.  

6 March 2020 Committee’s second progress review of the implementation of 
Decision VI/8k on compliance by the United Kingdom. 
 
The Committee welcomed the second progress report of the 
Party concerned, which was submitted on time and was 
detailed, well structured, and accompanied by relevant 
supporting documentation.  Nevertheless the Committee 
considered that the UK  had not yet met the requirements of 
paragraphs 2(a), (b) and (d), 4, 6 and 8(a) and (b) of Decision 
VI/8k. 

 

Comments on the UK’s final progress report on compliance 

with Decision VI/8k in England and Wales paragraphs 2(a), 

(b) and (d) 

5. In addition to the matters raised in the Observer’s submission we wish to make the following 

comments: 

Review of the ECPR 

6. It is helpful to recall that at paragraph 158 of Committee’s second progress review, it reminded the 

UK that “all measures necessary to implement decision VI/8k must be completed by, and reported 

upon, by no later than 1 October 2020, as that will be the final opportunity for the Party concerned to 

demonstrate to the Committee that it has fully met the requirements of decision VI/8k.”  

7. Unfortunately, for claimants in England & Wales, the UK has failed to undertake the review of the 

ECPR that it committed to carry out in April 2020. As a result, the UK is unable to demonstrate that it 

has fully met the requirements of Decision VI/8k.  
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8. In its final progress report, the UK notes: “It is therefore important to explain that the ECPR review 

has not yet taken place due to the need to direct resources since March 2020 to urgently responding 

to, handling and recovering from the unprecedented Covid-19 pandemic.”4 

9. Even though ClientEarth acknowledges the unforeseen and serious impacts of the COVID-19 

pandemic, we consider that it cannot be used legitimately to excuse the UK’s failure to carry out a 

review in order to meet its international legal obligations. The Committee has made clear that it must 

not be used as a reason for non-compliance: “the Convention applies in full and with equal force 

during the COVID-19 pandemic and in the subsequent economic recovery phase, and … the binding 

rights set out in the Convention cannot be reduced or curtailed.”5  

10. Further, we wish to inform the Committee that the UK has recently established an Independent 

Review of Administrative Law (IRAL). The scope of the IRAL is extraordinarily broad. It will provide a 

“comprehensive look” at judicial review.6 The Review poses the question “Does judicial review strike 

the right balance between enabling citizens to challenge the lawfulness of government action and 

allowing the executive and local authorities to carry on the business of government?”, which means 

that many varied, complex and interrelated issues will need to be considered. These include matters 

that go to the heart of jurisprudential theory and the foundations of constitutional law as well as 

questions about the practicalities of the judicial review process and the exercise of executive power. 

The timelines of the Review are very accelerated. The Call for Evidence was open for only six weeks 

(belatedly extended by one week) and the Panel is to report back “later this year”.7 

11. The UK has therefore chosen to allocate substantial resources to setting up and running the work of 

IRAL Panel and, by issuing a questionnaire specifically targeted at public authorities, has sought 

manpower and time commitment from them too. However, as noted above, the UK has not allocated 

resources to a review of the ECPR it committed to carry out in order to remedy its long-standing non-

compliance under the Convention. Therefore, in our view we find little merit in the UK’s excuse for 

not conducting a review of the ECPR, given its decision to carry out a wide ranging and broad review 

of judicial review. 

12. Further, the UK has also failed to inform the Committee in its final progress report of 30 September 

about the establishment of the IRAL on 31 July 2020 and the Panel’s Call for Evidence, which 

opened on 7 September 2020. This is all the more concerning as judicial review, the focus of the 

IRAL, is the means by which the UK seeks to meet its obligations under article 9 of the Convention – 

any changes to judicial review is likely to have serious implications for access to justice in 

environmental matters in England & Wales. 

Default costs caps 

13. In our experience, a default cross cap of £35,000 for a defendant public authority makes all but the 

most simple cases prohibitively expensive for the claimant to bring, as the claimant will be out of 

                                                
4 Department for Environment, Food & Rural Affairs, UK 3rd Progress Report on Aarhus Convention Decision VI/8k (30 
September 2020) para 3.  
5 Aarhus Convention Compliance Committee, Statement on the application of the Aarhus Convention during the COVID-19 
pandemic and the economic recovery phase (2 September 2020). 
6 IRAL Secretariat, ‘Does judicial review strike the right balance between enabling citizens to challenge the lawfulness of 
government action and allowing the executive and local authorities to carry on the business of government? Call for Evidence’ 
(7 September 2020) 4. 
7 Ministry of Justice, ‘Government launches independent panel to look at judicial review’ (31 July 2020). 

https://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-67/ece.mp.pp.c.1.2020.5.add.1_advance_unedited.pdf
https://www.unece.org/fileadmin/DAM/env/pp/compliance/CC-67/ece.mp.pp.c.1.2020.5.add.1_advance_unedited.pdf
https://www.gov.uk/government/news/government-launches-independent-panel-to-look-at-judicial-review
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pocket even if successful. The low default cross cap therefore acts as a deterrent to claimants 

wishing to bring judicial reviews in the public interest. 

Variation in costs caps 

Lack of Data 

14. At paragraph 49 of its second progress review, the Committee invited the UK:  

“in its final progress report to report on: (i) the proportion of Aarhus Convention claims in which an 
application to vary the cost cap is made, either up or down; (ii) the outcomes of each of those 
applications; (iii) the quantum of the varied costs cap; and (iv) for each case in which a variation 
was granted, the reasons given for doing so.” 

15. The UK has not collated the relevant information requested but instead relies on the data it provided 

to the Observers in response to an information request. The data nevertheless shows that for the 

limited periods stated, the defendant sought to vary the costs caps in 39 cases (13%) and the court 

ordered a variation in just 7 cases (2.5%).  This data shows defendants are making applications to 

increase the claimant’s costs caps at a rate over five times more than such applications are actually 

granted by the court, which may indicate that defendants are using such applications for a tactical 

advantage to deter claimants and increase costs.  

16. No data has been provided on the number of applications made by claimants to decrease their 

default costs cap or increase the defendant’s cross cap. 

Applications to vary the costs cap under the subjective criteria 

17. In the case of R (ClientEarth) v SSBEIS [2020] EWHC 1303 (Admin), ClientEarth applied for a costs 

cap of £10,000 and that the defendant’s cross cap be increased to £55,000. We relied on both the 

subjective and objective criteria in Civil Procedure Rule (CPR) 45.44(3)(a) and (b).    

18. The defendant argued before the High Court that, under the objective limb of CPR 45.44(3)(b), that 

the claimant’s financial resources may be taken into account under both limbs of CPR 45.44(3). The 

defendant said that when considering whether likely costs would be ”objectively unreasonable” for 

the purpose of determining potential prohibitive expense, and considering the “situation of the 

parties” as part of this, the court could take into account ClientEarth’s financial resources (a windfall 

of funding it had received), and its specific financial position. This is clearly incorrect.  

19. The High Court when granting permission on the papers increased ClientEarth’s costs cap to 

£25,000, but declined to increase the defendant’s costs cap. The costs order was notified to the 

Committee on the 14 August 2020.8  

20. ClientEarth made a further application to increase the respondent’s cross cap in the appeal, but was 

once again unsuccessful. 

21. This case demonstrates the uncertainty faced by claimants who wish to rely on the objective criteria. 

The general criteria in CPR 45.44(3)(b) – without clear judicial or other guidance as to how it will be 

applied – creates uncertainty and therefore prevents claimants from relying on the subjective limb of 

the test.  

                                                
8 ClientEarth letter to the Aarhus Convention Secretariat (14 August 2020). 

http://www.unece.org/fileadmin/DAM/env/pp/compliance/MoP6decisions/VI.8k_UK/Correspondence_with_communicants_and_observers/frCommC33_ClientEarth_14.08.2020_att_costs_order.pdf
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Schedule of claimant’s financial resources   

22. The data on the number of successful applications made by public authorities to increase the 

claimant’s default costs cap demonstrates the unjustifiable burden placed on all claimants to file a 

schedule of their financial resources when seeking a default costs cap under the ECPR. It should be 

noted that out of 279 cases, costs caps were increased in just 7 cases. This is clearly an 

unnecessary burden on the parties and the court. 

Conclusion 

23. It is with deep concern that we note the UK has failed to provide a full and substantive response to 
Decision VI/8k and that its promised review of ECPR is still to be undertaken. In our experience the 
ECPR has worsened access to justice, by for example replacing fixed costs caps with variable 
default costs caps and introducing the requirement that a claimant must file a financial statement in 
order to obtain costs protection.  Regrettably, ten years after the findings of the Committee in 
communication ACCC/C/2008/33, claimants still face prohibitive expense when bringing 
environmental cases in the public interest.   

24. In the circumstances, we invite the Committee to consider constructive measures to bring the UK 

back into compliance with the Convention. To this end, we invite the Committee to include in its final 

progress review a recommendation pursuant to paragraph 37(c) of Decision I/7, namely that the 

Seventh MOP to the Convention request the UK to submit a strategy (including a time schedule) to 

the Compliance Committee regarding the achievement of compliance with the Convention and to 

report on the implementation of this strategy. Such a recommendation will encourage the UK to carry 

out its review of the ECPR in a timely manner, ensure any findings are evidence based, that 

members of the public are fully and properly consulted in the process and any new measures reduce 

barriers and increase access to justice for environmental claimants.  

25.  In order for the UK to demonstrate its commitment to compliance in practice, and not just words, it 

must direct its energy and resources to bringing the UK into swift compliance with Article 9(4) of the 

Convention and Decision VI/8k (and earlier decisions). 

 

Gillian Lobo 

Head of UK Litigation 
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