
To: "'aarhus compliance'" "'Robert Latimer'"  
From: "Robert Latimer" [email addresses redacted] 
Date: 01/28/2015 09:26AM 
Subject: Re: Decision V/9n 
 
(See attached file: Scan0842.pdf)Dear Ms Toop 

Re: Decision V/9n – progress report from Party concerned. 

Sorting through the papers so I can approach the European Court of Justice and 
I have to say I am dismayed to see what we are up against and for that reason I 
feel the Aarhus Committee should see this as a further comments on the UK’s 
first progress report. 

Bearing in mind I am layman not a lawyer, I want the Committee to see just 
how desperate it is for a member of the public on the ground to obtain 
information and to get  an honest answer from DEFRA. It is alright arguing 
about all these proposals and  ideas on Court costs etc but the fundamental 
issues are being overlooked.  If this is what is meant by Public Participation on 
Decision making and Access to justice in Environmental Matters under the 
Aarhus Convention then it is not working.  

It is horrifying to think, being, not only a UK Citizen but also a EU Citizen, that 
such people as the Head of UK Waste Water Treatment, Bathing and Shellfish 
Water, Chemicals and Permitting Water Availability and Quality Programme 
who represent us should write to me on the 20 February 2012 and say: - 

        “The conditions in the permit are not expressed in 
terms of Dry Weather Flow but rather litres per 
second which must be passed forward before 
discharges to the tunnel are allowed. These are 
the legal basis for the consent and would be used 
for assessing compliance. Dry Weather Flow is not 
relevant” 

I now want you to look at page 1232 of the UK’s response to the European 
Commission Reasoned Opinion dated 27 February 2009 paragraph 21: - 

        “21. The fact remains that dry weather flow 
(DWF) is one of the internationally used design 
criteria for collecting systems and CSOs, in that 
multiples of DWF are specified as minimum 
standards of dilution for discharge into receiving 
waters” 



The Head of DEFRA’s Water Quality tells me dry weather flows are not 
relevant - yet as you can see the reasoned opinion claims DWF is internationally 
used as the design criteria for collecting system, so he is wrong.   

The situation gets even worse as you will see, I refer again to the Head of 
DEFRA’s Water Quality letter dated 20 February 2012 where he states: - 

        “The conditions in the permit are not expressed in 
terms of DWF but rather litres per second which 
must be passed forward before discharges to the 
tunnel are allowed. These are the legal basis for 
the consent and would be used for assessing 
compliance” 

This once again shows a person who does not know what he is talking about, 
this is a frightening thought for the Whitburn public even more so when you 
consider he is Head of UK Water Quality. Of course it is litres, and in the case 
of Whitburn the pass forward figure is 129l/s before a discharge to the tunnel is 
made. This figure is calculated, as shown in the consent application notes (I 
enclose). These notes show the DWF flow is multiplied by 6 to give a figure of 
129l/s for Whitburn and this is the legal basis for the consent, not 4.5XDWF as 
DEFRA claim. The application notes refer to the dry weather flow as being 19 
l/s. If we multiply this by 6 although not exact science, this means the system is 
discharging before the pass forward is reached and is in the region of 85 l/s so is 
failing to meet the legal basis of the consent. 

One Head of DEFRA Water Quality is as bad as another the previous one 
claimed in his letter dated 16 April 2012: - 

        “The evidence available to me suggests that the 
original system was designed to pass forward 4.5 
times dry weather flow before discharge though 
CSOs. These CSOs now discharge into the 
interceptor tunnel. I have looked at the permit, 
including the material that Mr Bennett sent you. I 
can see no attempt to mislead you and Mr Beard is 
correct in his statement flows in the permit are 
expressed in litres per second and not with 
reference to multiples of dry weather flow” 

I have requested to see this evidence under the Environmental Information 
Regulations as yet it has not been provided only to say: - 



        “I do not agree that volumes pumped out of the 
interceptor tunnel back into the sewer for 
treatment should be included in the volumes that 
were discharged to sea via the long sea outfall as 
quoted in paragraph 72 of the Advocate General’s 
Opinion” 

One wonders did he ever stop and think where the flows being returned came 
from, he has already told us DWF rather litres per second which must be passed 
forward before discharges to the tunnel are allowed. The fact is what is 
discharging into the tunnel and 4.5XDWF proves that fact it is not allowed and 
the return flows confirm that point and have to be taken into account. As it 
shows the system is not complying with the consent conditions. He goes on to 
say: - 

        “I agree that the statements which you quote 
from the Agency appear to be incompatible with 
the view that the system operates at 4.5XDWF” 

The next page is taken from the Advocate General’s Opinion showing he was 
completely misled, he states: - 

         “71. When the amount of water collected in the 
Whitburn collecting system exceeds 4.5XDWF (15) 
the excess waste water is diverted into a storm 
interceptor tunnel which has a operational 
capacity of 7000 cubic meters”. “(15) The dry weather 
flow of a collecting system is the quantity of water collected in it in the 
absence of rainfall” 

The information regarding the 4.5XDWF and the tunnel capacity is wrong, 
further the number of discharges are also wrong as you can see by the 
information contained in the further enclosures. The problem is,  I can go on 
and on but this is what DEFRA want, they are quite prepared to string me along 
and continue with the paper chase but have no intention of complying with the 
Environmental Information Regulations. The UK’s responses to the many EIR 
requests show they only provide what information they want to provide, as you 
can see -  although I was told they had provided all the information they held in 
2012 I received a copy of the UK’s response to the EC reasoned opinion in May 
2014 showing the spill rate was 6XDWF and the tunnel capacity was 
14000cu.mts. 



While the Aarhus Conventions intentions are a brilliant idea on paper in reality 
as you can see for a member of the public to apply for environmental 
information under the EIR from DEFRA it is a total waste of time and their 
intentions are that you will give up. 

While the committee might not like me saying that, when you consider what the 
Advocate General said in his Opinion compared to what the actual evidence 
states, a member of the public has no chance in Court irrespective of the Court, 
the fact is DEFRA are quite happy to just string along the Committee. I think it 
is important that the Committee understand how important the difference 
between spilling at 4.5XDWF as opposed  to 6XDWF is that it means that it is 
not storm water entering this tunnel but foul sewage and it is this that is being 
discharged from Whitburn which has no treatment other than screening. The 
situation is the Whitburn Case C – 301/10 went before the European Court of 
Justice and the Court decided against the UK, although the AG supported the 
UK. Our problem is that the evidence such as 4.5XDWF and 7000cu.mts also 
the discharge numbers were all incorrect. Then the  problem is that the UK have 
submitted a proposal to correct the Whitburn system based on this flawed 
evidence. Under the EIR we have asked to be shown this proposal, both the UK 
and EC have refused, claiming regulation 12 saying it will affect international 
relations etc. There is no possible way that any member of the public could 
proceed to Court against DEFRA because they will stop at nothing to cover up 
their mistakes. 

Regards 

 

Bob Latimer 

 



























To: "'aarhus compliance'"  
From: "Robert Latimer" [email addresses redacted] 
Date: 01/28/2015 09:18AM 
Subject: FW: Decision V/9n 
 
(See attached file: Scan0844.pdf) 
 

Dear Ms Toop 

Re: Decision V/9n concerning compliance by the United Kingdom with its 
obligations under the Aarhus Convention. 

 

Being  both a party concerned and a party involved in this progress report I feel 
it is important that all involved and in particular the Aarhus Convention 
Committee see what it is really like being a member of the public and having to 
deal with a real live case involving the UK authorities and the European Court 
of Justice. I am sorry to keep coming back to statements like: - “access to 
environmental information” – “public participation  in environmental 
decision making” – “access to justice” - while to the public this sounds like 
steps in the right direction, in practice it is nothing of the kind, as I will 
demonstrate below. 

 

The position at the moment is that DEFRA have put forward a proposal to the 
EC about how they intend to correct the Whitburn sewerage system, something 
they had to do following the European Court decision that went against them. 
Neither DEFRA or the EC will allow me to see this proposal and as I will 
demonstrate below, you will see why. I will explain with the help of 
correspondence I enclose: - 

 

1.     Page 11 taken from the European Court of Justice 
Judgement I refer to paragraph 78: –  

 

“Second, it is to be noted that according to a study 
carried out in 2010 it would be possible from a 
technological point of view, to reduce the number of 
waste water discharges from the Whitburn collecting 



system by enlarging the interceptor tunnel that 
already exists, a fact which has not been contested 
by the United Kingdom” – Below you will see why the UK 
did not want to contest it. 

 

2.     I now want you to look at the UKs response to the 2009 
EC Reasoned Opinion paragraphs 57, 58 and 59: - 

 

“57. In any event, the Whitburn scheme was 
designed not just for bathing waters. The use of 
screening and long sea outfall minimises the effect of 
discharges on the coastal waters in the area” 

This statement beggars belief as we have all suspected that 
the Whitburn system was designed to spill anything that 
went into it. This is the first I have heard of this but it 
shows the Whitburn system was built to discharge screened 
sewage into the se, not just storm water and this fact never 
came out at the Public Inquiry. 

 

“58. There is little or no land available in the vicinity 
of the Whitburn interceptor tunnel and it is extremely 
unlikely that a solution could be found to increase 
the tunnel’s capacity sufficiently enough to achieve 
20 spills per annum” - This is not what the Court 
judgement is telling us, this paragraph shows the UK are 
contesting it and even more as you will see: - 

 

“59. Even if such a scheme were to be technically 
feasible, the construction costs alone would be 
excessive in that they could run to an estimated one 
hundred and fifty million £ sterling. This would not 
include the financial loss to the local economy that 
would be caused by the disruption or associated 



operating and carbon costs from greatly increased 
pumping requirements. The considerations in this 
and the foregoing paragraph indicate that a ‘solution’ 
involving achievement of a 20 spill standard would 
give rise to excessive cost, in terms of expenditure 
and disruption to the life of the urban community, 
without ensuring commensurate environmental 
benefit” The Court says the UK have not contested this, it 
does not look that way to me when you read their 
response. 

 

3.     I now want you to go back to Court judgement 2012 and 
read paragraphs 80, 81 and 82: - 

 

“80. Although the improvement in water quality appears marginal and, 
as the UK contends, Directive 76/160 is complied with, a fact which can 
be taken into account in the general examination of the conditions for 
applying the concept of BTKNEEC, it must be stated that the costs of 
such an enlargement of the tunnel are not mentioned at the time, either 
in the observations of the parties or in the reports and studies carried 
out” - This is just not true;  how can such a statement be made when the 
2009 UK response makes direct reference to these points. 

 

4.     “81. Thus, the Court is not in a position to examine 
whether the costs of such works are excessive and 
disproportionate to the environmental benefit 
obtained” – Once again, I just cannot understand this we 
are told they were presented with all the correspondence so 
would have a copy of all the responses to the reasoned 
opinions. 

 

5.     “It follows that the UK has not demonstrated to the 
required legal standard that the costs of works to 
increase the capacity of the collecting system were 
disproportionate to the improvement in the state of 



the environment” – This seems a extremely strange legal 
standard to me when you consider they chose the cheapest 
option not the BTKNEEC when it was built and 
commissioned in 1996. 

 

6.     The next sheet is page 4 taken from the minutes of a 
meeting held in 1992 involving the so-called best technical 
knowledge and as you can see: - 

 

“20. The total estimated average yearly discharge of 
the sea outfall was 225,000cumts, approximately two 
thirds of which would be during the bathing season”  

 

“22. The Seaburn scheme was different in principle 
from North Tyneside in that there was no storm 
return facility. Storm water would be stored in the 
new interceptor sewer until there was sufficient 
capacity to actuate the outfall pumps” – There was no 
return facility designed into the Whitbrun system as there 
was no capacity in the downstream sewerage system and 
here lies the problem, but the UK don’t want to admit it. 

 

“26. The pumping station would include 6mm 
screening and have 2 duty and 1 standby pumps 
feeding the new outfall. There was no storm return 
facility. The pumping station was estimated to 
operate 20-30 times per year, but strategic 
operations would be introduced for purging with 
portable water” – How could the Court not have been 
made aware that there was no return facility designed into 
the Whitburn system? How could the Court not be aware 
that the Whitburn system was designed to spill at 20 to 30 
years per annum? How is it we are now being told to meet 
those standards the cost will be £150 million when it only 



cost £15 million in the first place. How was it that the Court 
were not aware of the proposed cost when it is contained in 
the reasoned opinion. 

 

7.     Next sheet is a page taken from the 1993 Whitburn 
discharge application form: - 

 

“21a) State dry weather flow to pumping 
station/sewer  -  NIL 

“21b) State flow at which storm discharge will 
commence – Maximum pump rate 3.0cumts/sec 

“22. Expected frequency of operation – by modelling 
(21 hours) per annum. 

My calculation of this is 3cu.mts multiplied by 60 = 
180cu.mts/min multiplied by 60 = 10,800cu.mts multiplied 
by 21hours = 226,800cu.mts per year (corresponds 
roughly with the figure referred to in the minutes) 

 

8.     Next sheet is a page taken from the 1999 discharge 
application form for Whitburn: - 

 

“22. Please state the maximum quantity it is 
proposed to discharge in any one day – 
259,200cu.mts. 

This licence allows more to be discharged in one day than the system was 
designed to spill in a year, this figure seems to have been conveniently 
overlooked by the so-called best technical knowledgeable people  

 



While the thinking behind the Aarhus Convention proposals and the public 
perception is that the UK and the EC had adopted these good intentions, in 
reality the adopting of the Environmental Information Regulations has 
made the situation even worse as the authorities use the opt out clauses to 
their advantage as I will show. I will further demonstrate this by providing 
two further emails, one from the UK and one from the EC, to show, while 
we may argue about cost of going to Court, looking at the correspondence 
above it would be a none starter for an ordinary member of the public.  

 

It cannot be denied that there is something seriously wrong here at 
Whitburn, yet the authorities claim under the EIR that there was a 
overriding interest that prevented disclosure under the public interest test  - 
this only goes to show the Convention has not been adopted. We have a 
situation here where a Court Decision has made been made based on 
flawed evidence in the case of Whitburn so it must be that the intentions to 
correct this system are also based on that flawed evidence. You can see by 
the UK’s letter dated 29 December 2014 that the UK authorities are quite 
happy to play with words and while the Aarhus Conventions intentions are 
in good spirit the same cannot be said for the authorities. 

 

Regards 

 

Bob Latimer 

 

















To: "'aarhus compliance'" "'Robert Latimer'"  
From: "Robert Latimer" [email addresses redacted] 
Date: 01/25/2015 08:54PM 
Subject: Re: Decision V/9n 
(See attached file: Scan0845.pdf) 
 
 

Dear Ms Toop 

Re: V/9n - In reply to the DEFRA response dated 29 December 2014 
concerning compliance by the UK with its obligations under the Aarhus 
Convention. 

Sorry this is late but I have just found it had not gone from my outbox to you. 

With reference to the UK’s response in their letter dated 29 December 2014. I 
refer to the item England and Wales with reference to paragraphs 3, 4 and 5 in 
relation and comparison to my Case C – 301/10. I was not allowed to participate 
in this case although, under the Aarhus Convention, I believed I had a right to 
so. I was also not allowed to contact the EJEU to inform them that the Advocate 
General’s Opinion was seriously flawed.  

While, as you can see, I am told the UK authorities take their obligations before 
the Court of Justice of the European Union very seriously this is not what I have 
found. I find it most odd that it appears the UK authorities consider they don’t 
have to provide evidence on the same basis as being under oath. You can see 
below the effects of such actions where, in my case, the UK failed to tell the 
truth to the EJEU. Although the EJEU found in my favour, the outcome, which 
I can only demonstrate by saying, putting it mildly, was classed as a minor 
offence instead of being jailed for life. 

Regards 

Bob Latimer 



















To: "'aarhus compliance'" "'Robert Latimer'"  
From: "Robert Latimer" [email addresses redacted] 
 
Date: 01/23/2015 03:03PM 
Subject: Re: V/9n 
 
(See attached file: UK - NIF 20004225 - GESTDEM 2113 Latimer May.pdf) 
 
 

Dear Ms Toop 

Re: - V/9n 

Item no 3 

Regards 

Bob Latimer 

 



EUROPEAN COMMISSION 
DIRECTORATE-GENERAL 
ENVIRONMENT 

The Director-General 

Brussels, 2 8 MAI 2014 
ENV.D.3/SG7ip/ARES(2014) 

Mr Robert Latimer 
Shell Hill 
Bents Road 
Whitburn SR6 7NT 
GRANDE BRETAGNE 

robert@latimers.com 

Dear Mr Latimer, 

Subject: Your e-mail dated and registered on 22 April 2014 as GESTDEM 
2014/2113 

I refer to your e-mail mentioned above requesting access to documents under Regulation 
(EC) No 1049/2001 regarding public access to European Parliament, Council and 
Commission documents1 ("Regulation No. 1049/2001"). 

In your e-mail you have asked to be provided with a number of different documents. For 
those which could be supplied, you have already received a reply from the unit of Mr 
Paul Speight directly along with the information that for the remainder of your request 
additional time was needed for us to reply. 

In your e-mail you ask for "the copy of the latest update supplied by the UK on what is 
proposed to rectify the effects of the pollution problems being caused by the Whitburn 
and Sunderland sewerage systems". We would assume this request to relate to the letter 
we have now received from the United Kingdom on 31 March 2014 setting out what 
action they propose to remedy the situation of breach found in relation to the urban waste 
water collecting system serving Whitburn. 

I regret to inform you that this letter is covered by the exception provided for under 
Article 4(2) third indent of the Regulation which lays down that the institutions shall 
refuse access to a document where disclosure would undermine the protection of the 
purpose of inspections, investigations and audits, unless there is an overriding public 
interest in disclosure. 

The Court of Justice has stated in its judgment in Joined Cases C-514/07/P, C-528/07P and 
C-532/07P, that although infringement procedures provided for under Articles 258 and 260 

1 OJL145, 31.05.2001, page 43. 

Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIË - Tel. +32 22991111 

Ref. Ares(2014)1761297 - 28/05/2014



TFEU have the same purpose, that is to say, to ensure the effective application of the 
European Union (EU) law, they constitute two distinct procedures, each with its own 
subject-matter. Indeed, the procedure under Article 258 TFEU is designed to obtain a 
declaration that the conduct of a Member State is in breach of EU law and to terminate that 
conduct, while the procedure under Article 260 TFEU is designed to induce a defaulting 
Member State to comply with a judgment establishing a breach of obligations2. 

In the case at hand, whilst the Court has declared in the judgment in Case C-301/10 that 
the United Kingdom has failed to fulfil its obligations under Directive 91/271/EEC 
concerning urban waste water treatment, the investigation relating to the infringement 
procedure under Article 260 TFEU is fully ongoing. 

Indeed, the reply sent by the Member State is a further reply to our standard letter of 
enquiry sent after the Article 258 TFEU judgment was rendered. This exchange is part of 
the pre-litigation stage of assessment, during which the Commission enters into a 
bilateral dialogue with the Member State concerned with a view to the latter bringing to 
an end the infringement found by the Court in its judgment in the proceedings under 
Article 258 TFUE or, where appropriate, to give it the opportunity to submit its 
observations. 

With regard to documents relating to the pre-litigation stage of an infringement 
procedure, in its recent judgment of 14 November 2013 in joined Cases C-514/11P and 
C-605/11P3, the Court has recognised the existence of a general presumption that public 
disclosure, even if only partial, of the documents relating to an infringement procedure 
during the pre-litigation stage thereof jeopardises the achievement of the objectives of 
that procedure. 

In the light of the above, I consider that the letter sent to the Commission by the United 
Kingdom of 31 March 2014 cannot be made available to you since it is covered by the 
exception foreseen in Article 4(2) third indent of the Regulation. Pursuant to Article 4(2) 
of the Regulation, the exception to the right of access must be waived if there is an 
overriding public interest in disclosing the requested document. In order for an overriding 
public interest in disclosure to exist, this interest, firstly, has to be public and, secondly, 
overriding, i.e. in this case it must outweigh the interest protected under Article 4(2), 
third indent. 

In your e-mail I can see no elements capable of showing the existence of an overriding 
public interest in disclosing the refused document that would outweigh the public interest 
in the protection of the purpose of inspections, investigations and audits. 

I have also examined the possibility of granting partial access to the requested document, 
in accordance with Article 4(6) of Regulation 1049/2001. However, partial access is not 
possible considering that the document concerned is at the stage of investigation 
proceedings covered in its entirety by the exception under Article 4 (2), third indent. 

2 Judgment of the Court of 21 September 2010 in Joined Cases C-514/07P, C-528/07P and C-532/07P 
Sweden v API and Commission, European Courts reports 2010, Page 1-08533 (paragraphs 108 and 109). 
3 Judgment of the Court of 14 November 2013 in Joined Cases C-514/1 IP and C-605/1 IP Liga para a 
Protecção da Natureza (LPN) and Finland v Commission, not yet reported (paragraph 70). 

2 



Should you wish this position to be reconsidered, you should present in writing, within 
fifteen working days from receipt of this letter, a confirmatory application to the 
Commission's Secretary-General at the address below. 

The Secretary-General will inform you of the result of such review within 15 working 
days from the date of registration of your request. You will either be given access to the 
document or your request will be rejected, in which case you will be informed of what 
further action is open to you. 

All correspondence should be sent to the following address: 

The Secretary-General 
European Commission 
B-1049 BRUSSELS 
sg-acc-doc@ec.europa.eu 

Yours sincerely, 

3 





To: "'aarhus compliance'" "'Robert Latimer'"  
From: "Robert Latimer" [email addresses redacted] 
Date: 01/23/2015 02:41PM 
Subject: Decision V/9n - concerning compliance by the UK with its obligations under the 
Aarhus Convention 
 
(See attached file: 14 05 13 RFI6512 Response (3).pdf) 
 
 

Dear Ms Toop 

Item 2. 

Re: V/9n – to be included with my response regarding Decision V/9n. 

Regards 

Bob Latimer 

 



 

 

 Area 3D Nobel House 
17 Smith Square 
London SW1P 3JR 
 
helpline@defra.gsi.gov.uk 
www.defra.gov.uk  

 

Mr Latimer 
robert@latimers.com 
By email 
 

Our ref: RFI 6512  
Date: 13 May 2014 

 
 
 
Dear Mr Latimer 
 
 
REQUEST FOR INFORMATION: WHITBURN SEWERAGE SYSTEM 
 
Thank you for your email requesting information about the Whitburn sewerage system, 
which we received on 10 April.  As you know, we have handled your request under the 
Environmental Information Regulations 2004 (EIRs).  Your request for information is as 
follows:  
 

‘I understand DEFRA have provided a update regarding the ECJ Court on the 
Whitburn case to the EC, under the EIR please could you provide a copy of the 
update provided to the EC?’ 

 
Following careful consideration, we have decided not to disclose the information you have 
requested.  This is because it falls under the following exceptions in the Environmental 
Information Regulations 2004: 
 

Regulation 12(5)(a):the disclosure would adversely affect international relations, 
defence, national security or public safety.  
 

This exception applies to material relating to the UK’s compliance with the judgment of the 
Court of Justice of the European Union in Case C-301/10, where the UK was found to be 
in breach of the Urban Waste Water Treatment Directive in Whitburn (and London). We 
are currently in dialogue with the Commission on proposals to remedy this breach. 
Disclosure of the detail of this dialogue would adversely affect the UK’s relations with the 
European Commission. 
 

Regulation 12(5)(b): the disclosure would adversely affect the course of justice, the 
ability of a person to receive a fair trial or the ability of a public authority to conduct 
an inquiry of a criminal or disciplinary nature. 

 
Following the judgment in Case C-310/10, the United Kingdom is taking the necessary 
measures to comply. If the Commission considers that the United Kingdom has not 
taken the necessary measures to comply with the judgment of the Court, it may bring 



the case before the Court after giving the United Kingdom the opportunity to submit its 
observations. This exception applies because the information requested relates to what 
constitutes the necessary measures to comply.  Disclosure of our discussions with the 
Commission would relate to the issue that would be before the Court.  It would have an 
adverse effect on the course of justice and the ability of the UK to receive a fair trial before 
the Court.   
 
In applying the above exceptions we have had to balance the public interest in withholding 
the information against the public interest in disclosure.  
 
We recognise that there would be a strong public interest in the disclosure of information 
bearing in mind general arguments in favour of transparency and accountability and your 
long standing concerns about the environmental impacts of untreated waste water in 
Whitburn.  On the other hand, there is a strong public interest in maintaining the above 
exceptions because discussions with the Commission on proposals to remedy the breach 
of the Urban Waste Water Treatment Directive have not yet concluded and disclosure 
would be likely to affect the UK’s ability to hold open and frank discussions with the 
Commission.  As the Information Commissioner noted in a previous Decision concerning 
Whitburn (reference: FER0439690 of 30 July 2012), ‘the Commissioner considers that 
there is a very strong public interest in the UK having a good working relationship with the 
European Commission…’. Although that Decision concerned information provided by the 
UK to the Court of Justice, we believe that the general principle also applies in the current 
circumstances.  We consider there is also a strong public interest in ensuring that the UK 
is able to defend itself properly in the Court of Justice in the event of any future action. 
 
We believe therefore that in all the circumstances of the case, the public interest is served 
by maintaining the above exceptions and withholding this information. 
 
I attach an Annex giving contact details should you be unhappy with the service you have 
received. 
 
If you have any queries about this letter, please contact me.    
 
Yours sincerely 
 
Ed Beard 
 
Head, waste water treatment, bathing and shellfish waters, chemicals and permitting  
Water Availability and Quality Programme 
 
Direct Line  020 7238 5323 
Email   edmund.beard@defra.gsi.gov.uk 

mailto:edmund.beard@defra.gsi.gov.uk


Annex  
 
Complaints 
 
If you are unhappy with the service you have received in relation to your request you may 
make a complaint or appeal against our decision under section 17(7) of the FOIA or under 
regulation 18 of the EIRs, as applicable, within 40 working days of the date of this letter. 
Please write to Mike Kaye, Head of Information Standards, Area 4D, Nobel House, 17 
Smith Square, London, SW1P 3JR (email: requestforinfo@defra.gsi.gov.uk) and he will 
arrange for an internal review of your case.  Details of Defra’s complaints procedure are on 
our website. 
 
If you are not content with the outcome of the internal review, section 50 of the FOIA and 
regulation 18 of the EIRs gives you the right to apply directly to the Information 
Commissioner for a decision. Please note that generally the Information Commissioner 
cannot make a decision unless you have first exhausted Defra’s own complaints 
procedure. The Information Commissioner can be contacted at: 
 
Information Commissioner’s Office 
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF 



To: "'aarhus compliance'"  
From: "Robert Latimer" [email addresses redacted] 
Date: 01/23/2015 02:24PMSubject: Re: Decision V/9n 
 
(See attached file: Scan0844.pdf) 
 
 

Dear Ms Toop 

 

Re: Decision V/9n concerning compliance by the United Kingdom with its 
obligations under the Aarhus Convention. 

 

Being  both a party concerned and a party involved in this progress report I feel 
it is important that all involved and in particular the Aarhus Convention 
Committee see what it is really like being a member of the public and having to 
deal with a real live case involving the UK authorities and the European Court 
of Justice. I am sorry to keep coming back to statements like: - “access to 
environmental information” – “public participation  in environmental 
decision making” – “access to justice” - while to the public this sounds like 
steps in the right direction, in practice it is nothing of the kind, as I will 
demonstrate below. 

 

The position at the moment is that DEFRA have put forward a proposal to the 
EC about how they intend to correct the Whitburn sewerage system, something 
they had to do following the European Court decision that went against them. 
Neither DEFRA or the EC will allow me to see this proposal and as I will 
demonstrate below, you will see why. I will explain with the help of 
correspondence I enclose: - 

 

1.     Page 11 taken from the European Court of Justice 
Judgement I refer to paragraph 78: –  

 

“Second, it is to be noted that according to a study 
carried out in 2010 it would be possible from a 
technological point of view, to reduce the number of 



waste water discharges from the Whitburn collecting 
system by enlarging the interceptor tunnel that 
already exists, a fact which has not been contested 
by the United Kingdom” – Below you will see why the UK 
did not want to contest it. 

 

2.     I now want you to look at the UKs response to the 2009 
EC Reasoned Opinion paragraphs 57, 58 and 59: - 

 

“57. In any event, the Whitburn scheme was 
designed not just for bathing waters. The use of 
screening and long sea outfall minimises the effect of 
discharges on the coastal waters in the area” 

This statement beggars belief as we have all suspected that 
the Whitburn system was designed to spill anything that 
went into it. This is the first I have heard of this but it 
shows the Whitburn system was built to discharge screened 
sewage into the se, not just storm water and this fact never 
came out at the Public Inquiry. 

 

“58. There is little or no land available in the vicinity 
of the Whitburn interceptor tunnel and it is extremely 
unlikely that a solution could be found to increase 
the tunnel’s capacity sufficiently enough to achieve 
20 spills per annum” - This is not what the Court 
judgement is telling us, this paragraph shows the UK are 
contesting it and even more as you will see: - 

 

“59. Even if such a scheme were to be technically 
feasible, the construction costs alone would be 
excessive in that they could run to an estimated one 
hundred and fifty million £ sterling. This would not 
include the financial loss to the local economy that 



would be caused by the disruption or associated 
operating and carbon costs from greatly increased 
pumping requirements. The considerations in this 
and the foregoing paragraph indicate that a ‘solution’ 
involving achievement of a 20 spill standard would 
give rise to excessive cost, in terms of expenditure 
and disruption to the life of the urban community, 
without ensuring commensurate environmental 
benefit” The Court says the UK have not contested this, it 
does not look that way to me when you read their 
response. 

 

3.     I now want you to go back to Court judgement 2012 and 
read paragraphs 80, 81 and 82: - 

 

“80. Although the improvement in water quality appears marginal and, 
as the UK contends, Directive 76/160 is complied with, a fact which can 
be taken into account in the general examination of the conditions for 
applying the concept of BTKNEEC, it must be stated that the costs of 
such an enlargement of the tunnel are not mentioned at the time, either 
in the observations of the parties or in the reports and studies carried 
out” - This is just not true;  how can such a statement be made when the 
2009 UK response makes direct reference to these points. 

 

4.     “81. Thus, the Court is not in a position to examine 
whether the costs of such works are excessive and 
disproportionate to the environmental benefit 
obtained” – Once again, I just cannot understand this we 
are told they were presented with all the correspondence so 
would have a copy of all the responses to the reasoned 
opinions. 

 

5.     “It follows that the UK has not demonstrated to the 
required legal standard that the costs of works to 
increase the capacity of the collecting system were 



disproportionate to the improvement in the state of 
the environment” – This seems a extremely strange legal 
standard to me when you consider they chose the cheapest 
option not the BTKNEEC when it was built and 
commissioned in 1996. 

 

6.     The next sheet is page 4 taken from the minutes of a 
meeting held in 1992 involving the so-called best technical 
knowledge and as you can see: - 

 

“20. The total estimated average yearly discharge of 
the sea outfall was 225,000cumts, approximately two 
thirds of which would be during the bathing season”  

 

“22. The Seaburn scheme was different in principle 
from North Tyneside in that there was no storm 
return facility. Storm water would be stored in the 
new interceptor sewer until there was sufficient 
capacity to actuate the outfall pumps” – There was no 
return facility designed into the Whitbrun system as there 
was no capacity in the downstream sewerage system and 
here lies the problem, but the UK don’t want to admit it. 

 

“26. The pumping station would include 6mm 
screening and have 2 duty and 1 standby pumps 
feeding the new outfall. There was no storm return 
facility. The pumping station was estimated to 
operate 20-30 times per year, but strategic 
operations would be introduced for purging with 
portable water” – How could the Court not have been 
made aware that there was no return facility designed into 
the Whitburn system? How could the Court not be aware 
that the Whitburn system was designed to spill at 20 to 30 
years per annum? How is it we are now being told to meet 



those standards the cost will be £150 million when it only 
cost £15 million in the first place. How was it that the Court 
were not aware of the proposed cost when it is contained in 
the reasoned opinion. 

 

7.     Next sheet is a page taken from the 1993 Whitburn 
discharge application form: - 

 

“21a) State dry weather flow to pumping 
station/sewer  -  NIL 

“21b) State flow at which storm discharge will 
commence – Maximum pump rate 3.0cumts/sec 

“22. Expected frequency of operation – by modelling 
(21 hours) per annum. 

My calculation of this is 3cu.mts multiplied by 60 = 
180cu.mts/min multiplied by 60 = 10,800cu.mts multiplied 
by 21hours = 226,800cu.mts per year (corresponds 
roughly with the figure referred to in the minutes) 

 

8.     Next sheet is a page taken from the 1999 discharge 
application form for Whitburn: - 

 

“22. Please state the maximum quantity it is 
proposed to discharge in any one day – 
259,200cu.mts. 

This licence allows more to be discharged in one day than the system was 
designed to spill in a year, this figure seems to have been conveniently 
overlooked by the so-called best technical knowledgeable people  

 



While the thinking behind the Aarhus Convention proposals and the public 
perception is that the UK and the EC had adopted these good intentions, in 
reality the adopting of the Environmental Information Regulations has 
made the situation even worse as the authorities use the opt out clauses to 
their advantage as I will show. I will further demonstrate this by providing 
two further emails, one from the UK and one from the EC, to show, while 
we may argue about cost of going to Court, looking at the correspondence 
above it would be a none starter for an ordinary member of the public.  

 

It cannot be denied that there is something seriously wrong here at 
Whitburn, yet the authorities claim under the EIR that there was a 
overriding interest that prevented disclosure under the public interest test  - 
this only goes to show the Convention has not been adopted. We have a 
situation here where a Court Decision has made been made based on 
flawed evidence in the case of Whitburn so it must be that the intentions to 
correct this system are also based on that flawed evidence. You can see by 
the UK’s letter dated 29 December 2014 that the UK authorities are quite 
happy to play with words and while the Aarhus Conventions intentions are 
in good spirit the same cannot be said for the authorities. 

 

Regards 

 

Bob Latimer 

 

















From: "Robert Latimer" [email address redacted] 
To: "'aarhus compliance' 
Date: 23/01/2015 12:06 
Subject: FW: Reply to internal review of request for information dated  10 April 2014: RFI 6512: Whitburn 

Sewerage System 

 
From: requestforinfo (LCS-KIM) [mailto:requestforinfo@defra.gsi.gov.uk]  

Sent: 05 August 2014 17:46 
To: robert@latimers.com 

Subject: Reply to internal review of request for information dated 10 April 2014: RFI 6512: Whitburn 
Sewerage System 

  

Dear Mr Latimer,  

<<Internal review response - RFI 6512.pdf>>  

Please see the attached response to your request for internal review regarding your 
request for information that you emailed to Defra on 10 April 2014 (Defra reference RFI 
6512). 

Yours sincerely, 

David Waller 

David Waller | Head of Information Rights Team and Data Protection Officer for Defra 
and the Executive Agencies | Knowledge, Transparency and Resilience I Department 
for Environment, Food and Rural Affairs | Email [email address redacted] | Address: 
Area 4D, 4th Floor, Nobel House, 17 Smith Square, London, SW1P 3JR. 

Department for Environment, Food and Rural Affairs (Defra) 

This email and any attachments is intended for the named recipient only. If you have received it 

in error you have no authority to use, disclose, 

store or copy any of its contents and you should destroy it and inform the sender.  

Whilst this email and associated attachments will have been checked for known viruses whilst 

within Defra systems we can accept no responsibility once it has left our systems. 

Communications on Defra's computer systems may be monitored and/or recorded to secure the 

effective operation of the system and for other lawful purposes. 
 

mailto:data.protection@defra.gsi.gov.uk%20%7C


 

 

 

T: 03459 33 55 77 or 
    08459 33 55 77 
helpline@defra.gsi.gov.uk  
www.gov.uk/defra  

 
 

Mr R Latimer (by email) 
robert@latimers.com  
 
 

 

Our ref: RFI 6512 
  
5 August 2014 

 
Dear Mr Latimer 
 
REQUEST FOR INFORMATION:  WHITBURN SEWERAGE SYSTEM 
 
Thank you for your email of 26 May in which you requested an internal review of the 
handling of your request for information relating to the Whitburn Sewerage system.  I 
apologise for the delay in replying to you. 
 
We have handled your request for an internal review under the Environmental Information 
Regulations 2004 (EIRs).  
 
In accordance with Defra’s internal review procedures, your case has been reviewed by 
the Information Rights Team in discussion with colleagues who handled your original 
request.  
 
Summary 
 
The conclusions of the internal review are that Defra was correct to withhold the 
information in response to your request of 10 April 2014.  
 
I set out below a fuller explanation of our decision.  
 
Chronology  
 
On 10 April 2014, you emailed the following request for information to Defra:  
 

‘I understand DEFRA have provided an update regarding the ECJ Court on the 
Whitburn case to the EC, under the EIR please could you provide a copy of the 
update provided to the EC?’  

 
On 13 May 2014, Defra responded to your request for information withholding the 
requested information under the exception at regulation 12(5)(a) of the EIRs, which relates 
to information where disclosure “would adversely affect international relations, defence, 
national security or public safety”.    
 
On 26 May 2014, you emailed Defra requesting an internal review of the response to your 
request for information.  As 26 May was a bank holiday, for the purposes of the EIRs, 
Defra received your request on 27 May. 
 

mailto:helpline@defra.gsi.gov.uk
http://www.gov.uk/defra
mailto:robert@latimers.com


There have been other emails, but the above details cover the essential correspondence 
for the purposes of your request and internal review.  
 
FOIA or EIRs  
 
The information that you have requested is ‘environmental information’ as defined in 
regulation 2(1) of the EIRs and so your request falls under the EIRs.  
 
Timeliness  
 
We have considered whether Defra complied with the requirement in regulation 5(2) of the 
EIRs to respond to a requester ‘as soon as possible and no later than 20 working days 
after the date of receipt of the request’.  Defra received your request for information on 
10 April 2014 and emailed its reply to you on 13 May 2014, which is the 20th working day 
following receipt of your request after taking account of the three days public holidays on 
18 and 21 April and 5 May.  Therefore, Defra has complied with regulation 5(2) of the 
EIRs.  
 
We have also considered whether Defra complied with the requirement in regulation 11(4) 
of the EIRs to reply to your request for internal review ‘as soon as possible and no later 
than 40 working days’.  As mentioned in the chronology section, Defra received your 
request for internal review on 27 May 2014 and so the 40 working day deadline was 
23 July.  Therefore, we have not met this deadline and so Defra has not complied with 
regulation 11(4) of the EIRs.  I apologise for this delay in responding to your request for an 
internal review. 
 
Consideration of the internal review and conclusion  
 
After establishing that Defra holds the requested information, the starting point for the 
consideration of internal reviews is to determine whether the exceptions to disclosure and 
the public interest set out in the response to the requester have been applied correctly. 
 
With regard to your request, I confirm that Defra does hold the requested information. 
 
I shall now set out my consideration of the application of the exceptions to disclosure in the 
EIRs to your request, namely: 
 

Regulation 12(5)(a): disclosure would adversely affect international relations, 
defence, national security or public safety 
 
Regulation 12(5)(b): disclosure would adversely affect the course of justice, the 
ability of a person to receive a fair trial or the ability of a public authority to conduct 
an inquiry of a criminal or disciplinary nature 

 
Although these exceptions apply to a number of aspects, as listed above, Defra’s 
response of 13 May 2014 applied these exceptions only in respect of international 
relations (regulation 12(5)(a)) and the course of justice and the ability to receive a fair trial 
(regulation 12(5)(b).  Therefore, this response to your request for internal review focuses 
only on these aspects in relation to the exceptions. 
 
 
 



Regulation 12(5)(a) (disclosure would adversely affect international relations) 
Regulation 12(5)(b)  (disclosure would adversely affect the course of justice and the 
ability of a person to receive a fair trial) 
 
The reasons for withholding the information, including details of why the public interest in 
maintaining the exceptions at regulations 12(5)(a) and (b) of the EIRs outweigh the public 
interest in disclosure, are set out clearly in Defra’s response of 13 May and are supported 
by the findings of this internal review..  I also note the points that you make in your request 
for an internal review arguing against non-disclosure.   
 
I have considered the application of the exceptions at regulations 12(5)(a) and 12(5)(b) of 
the EIRs and the public interest arguments for and against disclosure as set out in Defra’s 
letter of 13 May and  have concluded that the information was correctly withheld in 
accordance with the EIRs.  I am satisfied that disclosure would adversely affect the 
interests covered by these exceptions as expressed in Defra’s response of 13 May and 
that the public interest falls in favour of maintaining those exceptions. 
 
I hope that you consider that this letter fully addresses your concerns. However, if you are 
not satisfied with the outcome of this internal review, you have the right to appeal directly 
to the Information Commissioner for a decision. The Information Commissioner can be 
contacted at: 
 
Information Commissioner’s Office  
Wycliffe House  
Water Lane  
Wilmslow  
Cheshire  
SK9 5AF  
http://www.ico.gov.uk/complaints.aspx  
 
 
Yours sincerely 
 

Mike Kaye 
 
Mike Kaye 

Head of Information Standards 

Email: requestforinfo@defra.gsi.gov.uk  

http://www.ico.gov.uk/complaints.aspx
mailto:requestforinfo@defra.gsi.gov.uk


To: "'aarhus compliance'"  
From: "Robert Latimer" [email addresses redacted] 
Date: 01/23/2015 12:04PM 
Subject: FW: Ares(2014)1761297 - Your e-mail dated and registered on 22 April 2014 as 
GESTDEM 2014/2113 
 
(See attached file: UK - NIF 20004225 - GESTDEM 2113 Latimer May.pdf) 



EUROPEAN COMMISSION 
DIRECTORATE-GENERAL 
ENVIRONMENT 

The Director-General 

Brussels, 2 8 MAI 2014 
ENV.D.3/SG7ip/ARES(2014) 

Mr Robert Latimer 
Shell Hill 
Bents Road 
Whitburn SR6 7NT 
GRANDE BRETAGNE 

robert@latimers.com 

Dear Mr Latimer, 

Subject: Your e-mail dated and registered on 22 April 2014 as GESTDEM 
2014/2113 

I refer to your e-mail mentioned above requesting access to documents under Regulation 
(EC) No 1049/2001 regarding public access to European Parliament, Council and 
Commission documents1 ("Regulation No. 1049/2001"). 

In your e-mail you have asked to be provided with a number of different documents. For 
those which could be supplied, you have already received a reply from the unit of Mr 
Paul Speight directly along with the information that for the remainder of your request 
additional time was needed for us to reply. 

In your e-mail you ask for "the copy of the latest update supplied by the UK on what is 
proposed to rectify the effects of the pollution problems being caused by the Whitburn 
and Sunderland sewerage systems". We would assume this request to relate to the letter 
we have now received from the United Kingdom on 31 March 2014 setting out what 
action they propose to remedy the situation of breach found in relation to the urban waste 
water collecting system serving Whitburn. 

I regret to inform you that this letter is covered by the exception provided for under 
Article 4(2) third indent of the Regulation which lays down that the institutions shall 
refuse access to a document where disclosure would undermine the protection of the 
purpose of inspections, investigations and audits, unless there is an overriding public 
interest in disclosure. 

The Court of Justice has stated in its judgment in Joined Cases C-514/07/P, C-528/07P and 
C-532/07P, that although infringement procedures provided for under Articles 258 and 260 

1 OJL145, 31.05.2001, page 43. 

Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIË - Tel. +32 22991111 
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TFEU have the same purpose, that is to say, to ensure the effective application of the 
European Union (EU) law, they constitute two distinct procedures, each with its own 
subject-matter. Indeed, the procedure under Article 258 TFEU is designed to obtain a 
declaration that the conduct of a Member State is in breach of EU law and to terminate that 
conduct, while the procedure under Article 260 TFEU is designed to induce a defaulting 
Member State to comply with a judgment establishing a breach of obligations2. 

In the case at hand, whilst the Court has declared in the judgment in Case C-301/10 that 
the United Kingdom has failed to fulfil its obligations under Directive 91/271/EEC 
concerning urban waste water treatment, the investigation relating to the infringement 
procedure under Article 260 TFEU is fully ongoing. 

Indeed, the reply sent by the Member State is a further reply to our standard letter of 
enquiry sent after the Article 258 TFEU judgment was rendered. This exchange is part of 
the pre-litigation stage of assessment, during which the Commission enters into a 
bilateral dialogue with the Member State concerned with a view to the latter bringing to 
an end the infringement found by the Court in its judgment in the proceedings under 
Article 258 TFUE or, where appropriate, to give it the opportunity to submit its 
observations. 

With regard to documents relating to the pre-litigation stage of an infringement 
procedure, in its recent judgment of 14 November 2013 in joined Cases C-514/11P and 
C-605/11P3, the Court has recognised the existence of a general presumption that public 
disclosure, even if only partial, of the documents relating to an infringement procedure 
during the pre-litigation stage thereof jeopardises the achievement of the objectives of 
that procedure. 

In the light of the above, I consider that the letter sent to the Commission by the United 
Kingdom of 31 March 2014 cannot be made available to you since it is covered by the 
exception foreseen in Article 4(2) third indent of the Regulation. Pursuant to Article 4(2) 
of the Regulation, the exception to the right of access must be waived if there is an 
overriding public interest in disclosing the requested document. In order for an overriding 
public interest in disclosure to exist, this interest, firstly, has to be public and, secondly, 
overriding, i.e. in this case it must outweigh the interest protected under Article 4(2), 
third indent. 

In your e-mail I can see no elements capable of showing the existence of an overriding 
public interest in disclosing the refused document that would outweigh the public interest 
in the protection of the purpose of inspections, investigations and audits. 

I have also examined the possibility of granting partial access to the requested document, 
in accordance with Article 4(6) of Regulation 1049/2001. However, partial access is not 
possible considering that the document concerned is at the stage of investigation 
proceedings covered in its entirety by the exception under Article 4 (2), third indent. 

2 Judgment of the Court of 21 September 2010 in Joined Cases C-514/07P, C-528/07P and C-532/07P 
Sweden v API and Commission, European Courts reports 2010, Page 1-08533 (paragraphs 108 and 109). 
3 Judgment of the Court of 14 November 2013 in Joined Cases C-514/1 IP and C-605/1 IP Liga para a 
Protecção da Natureza (LPN) and Finland v Commission, not yet reported (paragraph 70). 

2 



Should you wish this position to be reconsidered, you should present in writing, within 
fifteen working days from receipt of this letter, a confirmatory application to the 
Commission's Secretary-General at the address below. 

The Secretary-General will inform you of the result of such review within 15 working 
days from the date of registration of your request. You will either be given access to the 
document or your request will be rejected, in which case you will be informed of what 
further action is open to you. 

All correspondence should be sent to the following address: 

The Secretary-General 
European Commission 
B-1049 BRUSSELS 
sg-acc-doc@ec.europa.eu 

Yours sincerely, 
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To: "'Fiona Marshall'"  "'Robert Latimer'"  
From: "Robert Latimer" [email addresses redacted] 
Date: 01/05/2015 02:18PM 
Subject: FW: You say you are not too sure where this leads to. 
 
(See attached file: Scan0820.pdf) 
 
 

Dear Aarhus Compliance Committee 

 

Re Decision V/9n 

 

Copy of my email to my colleague Mr Eddie Moore dated 24 December 2014. 

He is classed by the EA as I am as being manifestly unreasonable. 

This allows the EA to escape from providing any information showing they have been 
negligent. 

As you can see the ICO explains to the EA how to stop answering my emails. 

Once the ICO showed the EA how to do this they then cannot go back. 

The Judge from the Tribunal said the most likely people to hold the information would be the 
EA. 

He was well aware that the EA would not correspond with us. 

Regards 

 

Bob Latimer 

 





















To: "'Fiona Marshall'" “Robert Latimer'" "eddy moore" [email addresses redacted] 
From: "Robert Latimer"  
Date: 05/01/2015 14:03 
Subject: Re: Response to Mr Ahmed Azam letter regarding Decision V/9n. 

 
 
 
 
Dear Aarhus Compliance Committee 
  
Re: Decision V/9n 
  
The Whitburn case went before the ECJ in 2011, this lead the Advocate General 
Mr P Mengozzi giving his Opinion on the 26 January 2012, I quote from this 
Opinion: ‐ 
   

1.     “71. When the amount of water collected in the Whitburn collecting 
system exceeds 4.5 times the dry weather flow, 15 the excess waste water is 
diverted into a storage interceptor tunnel which has an operational 
capacity of 7000 cu mts” – “15 The DWF of a collecting system is the 
quantity of water collected in it in the absence of rainfall” 
  
2.     “72. During the years prior to the date set in the reasoned opinion (1 
February 2009), the discharges of untreated water at Whitburn were as set 
out in the table below. The figures were provided by the Commission but 
are not disputed by the United Kingdom” 
  
3.     “79. The UK then refers to a study, carried out in 2010 to review the 
situation at Whitburn in the light of the Commission’s reasoned opinion and 
additional reasoned opinion. In particular, the study assessed the possible 
consequences of reducing the number of discharges to below 20 per annum 
threshold, as the Commission appeared to require, especially in the 
additional reasoned opinion. The study found that, in order to maintain the 
number of discharges at below 20 per annum, the only possible solution 
would be to upgrade the interceptor tunnel whose capacity would have to 
be increased to 10,800 cu mts” 
  
4.     Being aware that none of these facts were correct, yet they had been 
used as evidence in a Court case and recorded by the Advocate General, on 
reading this opinion I contacted DEFRA because I felt it was right that I was 
allowed to tell the Court the evidence was flawed. I enclose DEFRA’s reply 
dated 20 February 2012. 

   



5.     I enclose a letter from Treasury Solicitors addressed to the Court dated 
2 March 2012. It took 6 weeks for DEFRA to act, then I was told this letter 
never got to the Court as once the Court case was heard nothing could be 
added. I would have hated to have been the innocent man with my neck in 
the noose waiting for justice from the European Court of Justice if this is 
how it works, where evidence that is not true can be placed before an 
Advocate General and judged if as it were true. 
  
6.     DEFRA letter dated 16 April 2012 which is self self‐expanatory ‐ refers 
to 4.5 times dry weather flow, blames the AG and refers to 10,800cu.mts. 
  
7.     Page 23 of the UK Defence Document 13 September 2010 referred to 
by DEFRA. Paragraph 62. –“A full account of the design and operation of the 
collecting system serving the Whitburn area was given in the United 
Kingdom’s reply of 23 January 2001” 
  
8.     Page from the UK’s response to the Commission’s Reasoned Opinion 
dated 23 January 2001 as referred to above on page 23 of the UK’s Defence 
Document 13 September 2010. Item 21 gives a clear description of the 
flows entering the tunnel ‐  as you can see, they do not match flow rate the 
Advocate General is claiming in his Opinion. In paragraph 2 it again gives a 
total capacity of the tunnel of 14,000 cu. Mts. again double that of what 
the Advocate General is claiming in his Opinion. 
  
9.     UK Response to the Additional Reasoned Opinion dated the 3 June 
2003 paragraphs 26 and 27 confirm the flow rates and storage capacity of 
the tunnel. You will note that reference is made to 7000 cu. Mts. being 
stored in the tunnel before making a discharge, this has nothing to do with 
the design of the tunnel as it was designed that the CSOs would spill at 6 X 
DWF not 4.5 X DWF, the effect of this lesser spill rate means that the tunnel 
is not complying with the consent but also is filling quicker so  there 
is  storm foul sewerage  being spilt, not storm water hence the amount of 
sewerage debris washing ashore. 
  
10.                        This is a copy of spill events from Whitburn provided to the 
Commission by the UK Authorities in April 2013. This is a very interesting 
report when you compare it alongside the Advocate General’s Opinion I 
will leave it for you to judge, but remember the aim is to get Whitburn to 
spill less than 20 times, judging by these records it is simple ‐  just don’t 
count all the discharges. 
  
AG Opinion ‐       2005 ‐ 27 discharges – volume 542,070 



UK April 2013 –  2005 ‐ 96 discharges – volume 542,070 
AG Opinion ‐       2006 – 25 discharges – volume 248,130 
UK April 2013     2006 – 51 discharges – volume 248,130 
AG Opinion         2007 – 28 discharges – volume 478,620 
UK April 2013     2007 – 75 discharges – volume 478,620 
AG Opinion         2008 – 48 discharges – volume 732, 150  
UK April 2013     2008 – 108 discharges – volume 744,660 
  
Looking at these totals are we the public really expected to believe that the 
UK Authorities have the public interest at hear?   Is this how environmental 
issues are solved in the UK, where we have the European Commission 
telling the UK that the spills from Whitburn must be 20 or under per year 
and their remedy is simple ‐  just count some of the discharges, little 
wonder they won’t provide the requested information. 
  
11.                        This is an email dated 17 December 2014 from the Head of 
EU Litigation, can I ask the Committee  ‐ is this what they meant when they 
referred to ‘access to justice’ under the Environmental Information 
Regulations? It appears to me and I am sure the majority of UK citizens, 
that the cost of taking this to Court is the last thing on one’s mind, if, as is 
claimed  here,  the UK Agents to the Court do not have to swear on oath 
that the evidence being provided is the truth and nothing but the truth, 
what would be the purpose? 
  
Mr Azam’s statements set against the information above makes a mockery 
of the Aarhus Conventions claim of securing citizens rights through ‐ 
“access to information” – “public participation” – “access to justice” – can 
this really be called access to justice at any cost? 
  
Regards 
  
Bob Latimer 

 





























To: "'Fiona Marshall'"  "'Robert Latimer'" "'aarhus compliance'"  
From: "Robert Latimer" [email addresses redacted] 
 
Date: 01/05/2015 01:57PM 
Subject: Re: UK response to Decision V/9n 
 

Dear Aarhus Compliance Committee 

Re: UK response to Decision V/9n dated 29 December 2014. 

I think it is right that I respond to this letter as it appears recommendations 
regarding the costs of going to Court against the UK Authorities is based on 
fiction rather than fact, and nothing more than words. There is no way I would 
approach the Court against the UK Authorities when, as you can see by the 
correspondence (in additional letters) the Whitburn case went before the 
European Court of Justice, the UK did not tell the truth and an ordinary member 
of the public cannot budget against that. The situation regarding Whitburn is 
that the UK  Authorities are fully aware they will be believed above any 
member of the public who attempts to go to Court. The UK has nothing to 
fear;  I have found out that if the situation gets difficult the other authorities, 
including the Information Commissioner, will go to their aid.  

Cost and timing and access to the review procedure, although they are 
important,  are not the main deterrent for a member of the public or an 
environmental support group – the deterrent is the awareness that the UK 
Authorities will go to any lengths to protect themselves,  prevaricating, hiding 
evidence and making access to important information impossible and time 
taking (years), concentrating on avoiding access to evidence  when they could 
easily answer a question, except that  the answer might reveal the lack of 
responsibility for the problem or worse – reveal that the authorities actions have 
been illegal, even to the extent of actually lying to a court. 

 I will  include some details of the case I have been involved in, in separate 
letters. 

Regards 

Bob Latimer 

 




