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By email only 

Ms Fiona Marshal 
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Palais des Nations, Room 429-4 
CH-1211 Geneva 10 
Switzerland 

Communication to the Aarhus Convention Compliance Committee concerning compliance by 
Ireland with the provisions of the Convention on access to information on the environment by 
Right to Know CLG 

 

Dear Ms Marshal 

Thank you for the invitation to the hearing which will take place on 8 November 2018.  

In advance of the hearing, Right to Know CLG (the communicant) would like to make a short submission 
to bring the committee up to date on developments since the communication was filed. The committee is 
referred to the communication itself for full details of the allegations of non-compliance. The data outlined 
in this letter indicates that the communication continues to be well-founded based on the most up to date 
data available. 

The communication was made on 19 August 2016. Since then there have been 67 further decisions made 
by the Commissioner for Environmental Information (CEI). In that time, the communicant has made over 
80 access requests to public authorities, approximately 20 requests for internal review and a similar 
number of appeals to the CEI (approximately 15% of all CEI appeals). It has also initiated three judicial 
reviews. 

Summary of the communication 

By way of summary, the communicant alleges that the Party concerned is not in compliance with the 
following provisions of the Convention: 

• Articles 4(2) and 4(7) for not ensuring that public authorities make final decisions as soon as 
possible and at the latest within one month or exceptionally for complex or voluminous requests 
within two months of receiving a request for access to environmental information. Public bodies 
routinely fail to make decisions at all, make decisions on jurisdictional grounds and fail to identify 
all relevant information before making a decision.  
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• Second paragraph of article 9(1) for not ensuring that there is an expeditious independent 
administrative review procedure. The CEI takes more than 10 months on average to make a 
decision which only becomes effective after a further two months. In addition, it makes narrowly 
focused decisions requiring further decision making by the public authority. 

• Article 9(4) for not ensuring that reviews of decisions refusing access to environmental information 
are timely and handled in a way that is compatible with the provisions of the Convention relating 
to public participation and access to justice. Further the courts do not have jurisdiction to make a 
final decision ordering release of information but may only remit matters to the CEI for further 
consideration thereby causing further delay. 

• Article 3(1) because this article requires the Party concerned to take the necessary measures to 
implement the Convention and as outlined above the specific non-compliance with articles 4 and 
9 is indicative of a failure of the Party concerned and the relevant public authorities to do this. 

The communicant’s principal complaint can be summarized as follows: 

• The CEI takes too long to make a decision (median time is currently more than 10 months with a 
further two months before the decision is effective).  

• The handling of appeals concerning “threshold jurisdictional issues”1 and other partial decisions 
necessitates multiple rounds of decision making, appeal and judicial review so that final decisions 
are not made by public authorities within time, administrative reviews are neither expeditious nor 
timely and judicial review is not timely. In particular there are no measures in place to ensure that 
access to information is granted in a way that is coherent with the other provisions of the 
Convention. 

• The Irish courts do not have jurisdiction to order release of information and therefore the most a 
successful applicant can hope for is for a case to be remitted to the CEI or a public authority for 
a further round of decision making. This is compounded by lengthy delays of up to 24 months in 
getting cases heard and decided in the Court of Appeal. 

Developments since the communication was made 

Administrative review still not expeditious 

Annex 1 shows the range of decision-making times between 2008 and 2018. 

CEI decision times have improved but the number of remittals to public authorities is very high. The 
median time to make a published decision for 2016 to 2018 (to date) is as follows: 

2016     425 days 

2017     330 days 

2018 (as of 7 October)   322 days 

These times do not include the two-month appeal period within which there is no obligation on a public 
authority to give effect to a decision. However as set out below only a small fraction of CEI decisions lead 
to an order to grant access to information. Many cases do not consider all relevant issues necessary to 
make a final decision and more than three quarters concern decisions which are incomplete. 

                                                        
1 A threshold jurisdictional issue arises where the public authority denies that the AIE Regulations apply to the 
request either because it doesn’t consider itself to be a public authority or it considers the request is not for 
environmental information. 
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Majority of CEI decisions annulling public authority refusals are remitted to the public authority 

Annex 2 shows the outcome of published CEI decisions in 2017 and 2018 to date 

In the 57 published decisions in 2017 and to date in 2018: 

25 (44%) were annulled in whole or in part 

32 (56%) were affirmed 

Of the annulled decisions only 5 (20%) resulted in an order directing release of information, in 7 (28%) 
information was released during the appeal and in 13 (52%) a further decision from the public authority 
was required. 

The communicant’s pending cases are all delayed 

Annex 3 lists details of the communicant’s cases. Before concluding this letter, the communicant asked 
the CEI for the dates it expected to make a decision. The CEI was unable to provide this information but 
gave updates as indicated in the table. 

CEI refuses to give details of withdrawn cases 

In preparing for the hearing the communicant asked the CEI to provide details of withdrawn cases so that 
it could update the committee with this information to give as complete a picture as possible taking into 
account appeals that were disposed of without a published decision. 

Unfortunately, the CEI refused to provide this information on the basis that it did not consider it to be 
environmental information. 

A copy of the refusal letter from the CEI is included as Annex 4. 

CEI identifies poor decision making in its 2017 annual report 

The CEI has published information on the quality of public authority decision making in its 2017 annual 
report. This report sets out the CEI’s evaluation of the issues raised which indicates an increasing 
incidence of deemed refusals where public authorities do not make any decision at first instance, on 
internal review or both. The CEI notes with concern that only a small fraction of appeals handled involve 
a review of a decision to refuse a request for information on the basis of an exception. 

The CEI states: 

• in 2017 there was a sharp increase in the number of appeals relating to requests which were not 
answered at first instance, internal review or both. According to the report of the 51 cases closed 
in 2017, 21 (41%) were not answered by the public authority at first stage, 18 (35%) were not 
answered at internal review stage and 12 (24%) were not answered at either stage.  

• 43% of decisions made considered whether the information was environmental information or 
whether the body was a public authority (threshold jurisdictional issues).  

• 34% of the decisions considered as a central issue whether information was held by or for a public 
authority. 

• Only 23% of decisions concerned the application of the exceptions to the right of access. 
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Annex 5 includes the CEI’s 2017 annual report 

Court delays still persist 

There has been no change in the jurisdiction of the Irish courts since the communication was made, 
however delays in the Court of Appeal have increased. 

The Appeal in Jim and Mary Redmond v. Commissioner for Environmental Information is a good example 
of Court of Appeal delays. The request concerned details of the sale of a large area of forestry by a public 
authority to a private person. The public authority denied that the information was environmental 
information. The decision was affirmed by the CEI which only considered this point - that decision was 
upheld on appeal by the High Court. The appeal to the Court of Appeal concerns only whether the request 
was for environmental information and a dispute over the scope of the request. The details are as follows 

Request made    22 May 2014 

Appeal to CEI    7 August 2014 

Decision of CEI   2 November 2015 

Appeal to High Court   19 January 2016 

Decision of High Court   19 February 2018 

Appeal to Court of Appeal  7 March 2018 

Date of Hearing   13 January 2020 

If the appellants are successful they will still have to go through further rounds of decision making 
before ever hoping to access environmental information. 

Conclusion 

The communicant looks forward to discussing the issues raised in this communication at the hearing on 
8 November 2018. In the meantime, if I can be of any more assistance please do not hesitate to contact 
me. 

Yours sincerely 

 

 

Fred Logue 

 


