JUDGMENT OF THE COURT (Grand Chamber)
15 January 2013}

(Article 267 TFEU — Annulment of a judicial decisie- Referral back to
the court concerned — Obligation to comply with émaulment decision
— Reference for a preliminary ruling — Whether llss- Environment
— Aarhus Convention — Directive 85/337/EEC — DineeB6/61/EC —
Public participation in the decision-making processonstruction of a
landfill site — Application for a permit — Trade sets — Non-
communication of a document to the public — Effectite validity of
the decision authorising the landfill site — Ractifion — Assessment of
the environmental impact of the project — Finalnogm prior to
accession of the Member State to the European Unigpplication in
time of Directive 85/337 — Effective legal remedjnterim measures —
Suspension of implementation — Annulment of thetestied decision —
Right to property — Interference)

In Case C-416/10,

REQUEST for a preliminary ruling under Article 267 TFEtdm the
Najvyssi sud Slovenskej republiky (Slovakia), mdae decision of
17 August 2010, received at the Court on 23 Aug23tO, in the
proceedings

Jozef Krizan,
Katarina Aksamitova,
Gabriela Kokoskova,
Jozef Kokoska,
Martina Strezenicka,
Jozef Strezenicky,
Peter Sidlo,

Lenka Sidlova,
Drahoslava Sidlova,
Milan Simovié¢,

Elena Simoviova,



Stanislav Aksamit,
Tomas Pitaiak,
Petra Pitonakova,
Maria Krizanova,
Vladimir Mizerak,
Lubomir Pevny,
Darina Brunovska,
Maria FiSerova,
Lenka FiSerova,
Peter Zvolensky,
Katarina Zvolenska,
Kamila Mizerakova,
Anna Konfraterova,
Milan Konfréater,
Michaela Konfraterova,
Tomas Pavlovt,
Jozef KrivoSik,
Ema KrivoSikova,
Eva Pavloviova,
Jaroslav Pavlovg,
Pavol Sipos,
Martina Sipo3ova,
Jozefina SipoSova,
Zuzana Sipo3ova,

lvan Caputa,



Zuzana Caputova,
Stefan Strapak,
Katarina Strapakova,
FrantiSek Slezak,
Agnesa Slezakova,
Vincent Zimka,
Elena Zimkova,
Marian Sipos,
Mesto Pezinok
v

Slovenska inSpekcia Zivotného prostredia,
intervener:
Ekologicka skladka as,

THE COURT (Grand Chamber),

composed of V. Skouris, President, K.Lenaerts, YApssident,
A. Tizzano, M. lle&, L.Bay Larsen (Rapporteur), J. Malenovsky,
Presidents of Chambers, A. Borg Barthet, J.-C. &urti C. Toader,
J.-J. Kasel and M. Safjan, Judges,

Advocate General: J. Kokott,
Registrar: C. Stromholm, Administrator,

having regard to the written procedure and furtteethe hearing on
17 January 2012,

after considering the observations submitted oralbeff:

- Jozef Krizan, Katarina Aksamitova, GalariélokoSkova, Jozef
Kokoska, Martina Strezenicka, Jozef StrezenickytePeSidlo,
Lenka Sidlov4, Drahoslava Sidlova, Milano SimgviElena
Simoviova, Stanislav Aksamit, Tomas Ritk, Petra Pitakova,
Méaria Krizanova, Vladimir Mizerak,CLubomir Pevny, Darina
Brunovska, Maria FiSerova, Lenka FiSerova, Peterlehsky,
Katarina Zvolenskda, Kamila Mizerdkova, Anna Kordrava,



Milano Konfrater, Michaela Konfraterova, Tomas Paido Jozef
KrivoSik, Ema KrivoSikov4, Eva Paviaadva, Jaroslav Pavioyi
Pavol Sipos, Martina SipoSova, Jozefina SipoSovazaZal
SipoSova, IvarCaputa, Zuzan&aputova, Stefan Strapak, Katarina
Strapakova, FrantiSek Slezék, Agnesa Slezakova;eviinZimka,
Elena Zimkova, Marian Sipo$, by T. Kamenec andCZputova,
advokati,

- Mesto Pezinok, by J. Ondrus and K. Sivakeavokati,

- Slovenska inSpekcia Zivotného prostrdaid,. Fogas, advokat,
- Ekologicka skladka as, by P. Kéyvadvokat,

- the Slovak Government, by B. Ricziovaijraras Agent,

- the Czech Government, by M. Smolek andH&drousek, acting
as Agents,

- the French Government, by S. Menez, aasggent,
- the Austrian Government, by C. Pesendpaieting as Agent,

- the European Commission, by P. Oliver andlékar, acting as
Agents,

after hearing the Opinion of the Advocate Genetatha sitting on
19 April 2012,

gives the following
Judgment

This request for a preliminary ruling comsethe interpretation of the
Convention on access to information, public pgration in decision-
making and access to justice in environmental mstsigned in Aarhus
on 25 June 1998 and approved on behalf of the EaroBemmunity by
Council Decision 2005/370/EC of 17 February 2005 @D05 L 124,
p. 1) (‘the Aarhus Convention’), of Articles 191(ahd (2) TFEU and
267 TFEU, of Council Directive 85/337/EEC of 27 Ju#85 on the
assessment of the effects of certain public andapeiprojects on the
environment (OJ 1985 L 175, p.40), as amended hyeciive
2003/35/EC of the European Parliament and of the €lboh 26 May
2003 (OJ 2003 L 156, p.17) (‘Directive 85/337")ndaof Council
Directive 96/61/EC of 24 September 1996 concerningegrated



pollution prevention and control (OJ 1996 L 25726), as amended by
Regulation (EC) No 166/2006 of the European Parlnand of the
Council of 18 January 2006 (OJ 2006 L 33, p. 1)reébtive 96/61").

This request has been made in proceedieiygebn, on the one hand,
Mr Krizan and 43 other appellants, natural perscgsidents of the town
of Pezinok, as well as Mesto Pezinok (town of Paginand, on the
other, the Slovenskd inSpekcia Zivotného prostredialovak
Environment Inspection; ‘the inSpekcia’) concernihg lawfulness of
decisions of the administrative authority authagsihe construction and
operation by Ekologicka skladka as (‘Ekologicka dkki), the
intervener in the main proceedings, of a landiié $or waste.

Legal context

International law

Article 6 of the Aarhus Convention, eetitl ‘Public participation in
decisions on specific activities’, provides in gaephs 1, 2, 4 and 6:

‘1.  Each party:

(a) shall apply the provisions of this artigléh respect to decisions
on whether to permit proposed activities listedimex I;

2.  The public concerned shall be informed,egithy public notice or
individually as appropriate, early in an environnakrdecision-making
procedure, and in an adequate, timely and effeatiaener, inter alia, of:

(d)  the envisaged procedure, including, aswahnen this information
can be provided:

(iv)  an indication of the public authority frowhich relevant
information can be obtained and where the relevant
information has been deposited for examinationhieypublic;

4.  Each party shall provide for early publiatmgpation, when all
options are open and effective public participatian take place.



6. Each party shall require the competent pudlthorities to give the
public concerned access for examination, upon quieere so required
under national law, free of charge and as soohlzcomes available, to
all information relevant to the decision-makingereéd to in this article
that is available at the time of the public pap#tion procedure, without
prejudice to the right of Parties to refuse to ldise certain information
in accordance [with, in particular, Article 4(4)].

Article 9 of the Aarhus Convention, ewtitl ‘Access to justice’,
provides in paragraphs 2 and 4:

2. Each party shall, within the frameworkitsf national legislation,
ensure that members of the public concerned:

(b) ... have access to a review procedurerbefaourt of law and/or
another independent and impartial body establisbyedaw, to
challenge the substantive and procedural legafitgny decision,
act or omission subject to the provisions of Adiél and, where so
provided for under national law and without pregedto paragraph
3 below, of other relevant provisions of this Camven.

4. In addition and without prejudice to paeggr 1 above, the
procedures referred to in paragraphs 1, 2 and ¥ealBball provide
adequate and effective remedies, including injwectirelief as
appropriate, and be fair, equitable, timely and mobhibitively
expensive. ...’

Annex I, section 5, to the Aarhus Conwamtindicates, under the
activities referred to in Article 6(1)(a) thereof:

‘Waste management

- landfills receiving more than 10 tonnes gday or with a total
capacity exceeding 25 000 tonnes, excluding lasdff inert
waste.’

European Union law
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Directive 85/337

Article 1(2) of Directive 85/337 defindset concept of ‘development
consent’ as ‘the decision of the competent authanitauthorities which
entitles the developer to proceed with the prdject.

Article 2 of Directive 85/337 is draftadthe following terms:

‘.  Member States shall adopt all measuregssy to ensure that,
before consent is given, projects likely to hawgngicant effects on the
environment by virtue, inter alia, of their natustze or location are
made subject to a requirement for development cdnsed an
assessment with regard to their effects. Thoseegi®jare defined in
Article 4.

2.  The environmental impact assessment maytegrated into the
existing procedures for consent to projects in Member States, or,
failing this, into other procedures or into procextuto be established to
comply with the aims of this Directive.

Directive 96/61

Recital 23 in the preamble to Directivéd6states:

‘... in order to inform the public of the operatiohinstallations and their
potential effect on the environment, and in order énsure the
transparency of the licensing process throughoetGommunity, the
public must have access, before any decision ientato information
relating to applications for permits for new inkttibns ...’

Article 1 of that directive, entitled ‘Rugse and scope’, provides:

‘The purpose of this Directive is to achieve intdgd prevention and
control of pollution arising from the activitiested in Annex I. It lays
down measures designed to prevent or, where thaitipracticable, to
reduce emissions in the air, water and land froem @hovementioned
activities, including measures concerning wasteorisher to achieve a
high level of protection of the environment taken aawhole, without
prejudice to Directive [85/337] and other releva@ommunity

provisions.’

Article 15 of Directive 96/61, entitled ‘Aess to information and
public participation in the permit procedure’, piaes:
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‘.  Member States shall ensure that the putxiecerned are given
early and effective opportunities to participatehia procedure for:

- issuing a permit for new installations,

The procedure set out in Annex V shall apply for plieposes of such
participation.

4. [In particular, paragraph 1] shall apphbjsat to the restrictions
laid down in Article 3(2) and (3) of [Council Direee 90/313/EEC of
7 June 1990 on the freedom of access to informaitiothe environment
(OJ 1990 L 158, p. 56)].

Article 15a of Directive 96/61, entitled céess to justice’, reads as
follows:

‘Member States shall ensure that, in accordancé wie relevant
national legal system, members of the public carexr

have access to a review procedure before a couldvofor another
independent and impartial body established by lawchallenge the
substantive or procedural legality of decisiongs @ omissions subject
to the public participation provisions of this Ditee.

Any such procedure shall be fair, equitable, timeatgl not prohibitively
expensive.

Annex | to Directive 96/61, entitled ‘Cabegs of industrial activities
referred to in Article 1’, refers, in paragraph ,5d ‘[lJandfills receiving
more than 10 tonnes per day or with a total capawiteeding 25 000
tonnes, excluding landfills of inert waste.’

Annex V to Directive 96/61, entitled ‘Publparticipation in decision-
making’, provides, inter alia:
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‘.  The public shall be informed (by public wes or other
appropriate means such as electronic media wheadahle) of the
following matters early in the procedure for thkig of a decision or, at
the latest, as soon as the information can reagphalprovided:

(c) details of the competent authorities resgade for taking the
decision, those from which relevant information d¢ae obtained,
those to which comments or questions can be suniind details
of the time schedule for transmitting commentswesjions;

(H  an indication of the times and places wehar means by which,
the relevant information will be made available;

Directive 2003/4/EC

Recital 16 in the preamble to Directive 2B0EC of the European
Parliament and of the Council of 28 January 20030hlic access to
environmental information and repealing Counciledtive 90/313 (OJ
2003 L 41, p. 26) is drafted in the following terms

‘The right to information means that the disclosofénformation should

be the general rule and that public authoritiesukhde permitted to

refuse a request for environmental information pecsfic and clearly

defined cases. Grounds for refusal should be irggrgd in a restrictive
way, whereby the public interest served by disgiesinould be weighed
against the interest served by the refusal. Theoresafor a refusal should
be provided to the applicant within the time-lintetid down in this

Directive.’

Article 4(2) and (4) of that directive prdes, inter alia:

‘2. Member States may provide for a request davironmental
information to be refused if disclosure of the mhation would
adversely affect:

(d) the confidentiality of commercial or indiial information where
such confidentiality is provided for by national @Gommunity law
to protect a legitimate economic interest, inclgdithe public
interest in maintaining statistical confidentialégd tax secrecy;
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The grounds for refusal mentioned [in, inter aliarggraph 2] shall be
interpreted in a restrictive way, taking into acebfor the particular case
the public interest served by disclosure. In eveayticular case, the
public interest served by disclosure shall be weilghgainst the interest
served by the refusal. ...

4.  Environmental information held by or for fiakauthorities which
has been requested by an applicant shall be maailatae in part where
it is possible to separate out any informationirigliwithin the scope of
paragraphs 1(d) and (e) or 2 from the rest ofrif@mation requested.’

Directive 2003/35

Recital 5 in the preamble to Directive 23@3provides that European
Union law should be properly aligned with the Aahtonvention with
a view to its ratification.

Slovak law

Procedural rules

Article 135(1) of the Code of Civil Procedyrovides:

. The court is also bound by the decisions oé tstavny sud
Slovenskej republiky [Constitutional Court of théowak Republic] or
the European Court of Human Rights which affectdamental rights
and freedoms.’

Paragraph 56(6) of Law No 38/1993 Z.z. ondiganisation, the rules
of procedure and the status of judges of the Ugtaid Slovenskej
republiky, in the version applicable to the factghe main proceedings,
provides:

‘If the Ustavny std Slovenskej republiky annulsezidion, a measure or
other valid action and refers the case, the bodiclwhn that case,
adopted the decision, took the measure or theraasorequired to re-
examine the case and to rule afresh. In that prtoeear step, it is bound
by the pravny nazor [judicial position] of the Ustg sid Slovenskej
republiky.’

The provisions on environmental impact assessmensn planning
rules and integrated permits
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- Law No 24/2006 Z.z.

Paragraph 1(1) of Law No 24/2006 Z.z. on remvnental impact
assessments and amending several laws, in th@wepplicable to the
facts in the main proceedings, states:

‘The present law governs:

(a) the evaluation process, by professionatklay the public, of the
alleged impact on the environment

2. of planned activities before the adoptidrih@ decision on their
location or before their authorisation under thec#ic legislation.

Paragraph 37 of that law provides:

6. The period of validity of the final opini@mmncerning an activity is
three years from its issue. The final opinion shaintain its validity if,
during that period, a location procedure or a pdace for a permit for
the activity is initiated under the specific legitsbn.

7. The validity of the final opinion concerniran activity may be
extended by a renewable period of two years atrdgeest of the
applicant if he adduces written evidence that tharped activity and the
conditions of the land have not undergone subsilaatianges, that no
new circumstance connected to the material corgémihe assessment
report of the activity has arisen and that new nebébgies used to
proceed with the planned activity have not beerelbged. The decision
to extend the validity of the final opinion concieign the activity reverts
to the competent body.’

Paragraph 65(5) of that law provides:

‘If the final opinion was issued before 1 Febru&2906 and if the
procedure for the authorisation of the activity jsabto the assessment
was not initiated under the specific legislatiom extension to its
validity must, in accordance with Paragraph 379€é)requested from the
Ministry.’

Law No 50/1976 Zb.



22

23

24

25

Paragraph 32 of Law No 50/1976 Zb. on umidlanning, in its version
applicable to the facts in the main proceedingsyides:

‘Construction of a building, changes to land usd #re protection of
major interests in the land are possible only am llsis of an urban
planning decision taking the form of a

(a) location decision;

- Law No 245/2003 Z.z.

Paragraph 8(3) and (4) of Law No 245/2003 @ghzntegrated pollution
prevention and control and amending a number o$|as amended by
Law No 532/2005 (‘Law No 245/2003’), provides:

‘@) Where there is an integrated operatingrite which at the same
time requires a permit for a new building or faleahtions to an existing
building, the procedure shall also include an unblamning procedure, a
procedure for changes prior to completion of thdldmg and a
procedure for the authorisation of improvements.

(4) The wurban planning procedure, the assedsn@n the

environmental impact of the installation and theéedwination of the
conditions for the prevention of serious industaaicidents shall not
form part of the integrated permit.’

Paragraph 11(2) of that law specifies:

‘The application [for the integrated permit] mustdccompanied by:

(c) the final opinion following from the engimment impact
assessment procedure, if required due to the operat

(g) the urban planning decision, if it is awn®peration or the
expansion of an existing operation ...’

Paragraph 12 of that law, entitled ‘Comnesnent of the procedure’,
states:
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(2)  After having confirmed that the applicatios complete and
specified the group of parties involved in the gawre and the bodies
concerned, the administration

(c) ... shall publish the application on it#ernet page, with the
exception of the annexes which are not availablanrelectronic
form, and, for a minimum period of 15 days, shalbish in its
official list the essential information on the apption lodged, the
operator and the operation,

The dispute in the main proceedings and the questis referred for
a preliminary ruling

The administrative procedure

On 26 June 1997, Mesto Pezinok adopted r@kenRegulation
No 2/1997 on urban planning, which provided, iratia, for the location
of a landfill site in a trench used for the extiawgtof earth for use in
brick-making, called ‘Nova jama’ (new trench).

On the basis of an assessment report fproposed location of a
landfill site presented by Pezinské tehelne as®bdcember 1998, the
Ministry of the Environment carried out an envirggmtal impact
assessment in 1999. It delivered a final opinior2@duly 1999.

On 7 August 2002, Ekologickd skladka pressrib the competent
service of Mesto Pezinok an application seekingagyranted an urban
planning decision on the location of a landfilesitin the Nova jama site.

On 27 March 2006, at the request of Pegitekelne as, the Ministry
of the Environment extended the validity of itsdliropinion of 26 July
1999 until 1 February 2008.

By decision of 30 November 2006, in thesi@mr resulting from a
decision of the Krajsky stavebny urad v Bratislavegional urban
planning service of Bratislava) of 7 May 2007, MesPezinok
authorised, at the request of Ekologicka skladka,e$tablishment of a
landfill site on the Nova jama site.

Following an application for an integratqeermit lodged on
25 September 2007 by Ekologickd skladka, the SkkénnSpekcia
Zivotného prostredia, InSpektorat zivotného prak&rd®ratislava (Slovak
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environment inspection, environment inspection awityr of Bratislava;
‘the inSpektorat’) initiated an integrated procedlon the basis of Law
No 245/2003, which was the measure transposingcidie96/61. On
17 October 2007, together with the public servitmsenvironmental
protection, it published that application and sat @ period of 30 days
for the submission of observations by the publid #re State services
concerned.

Since the appellants in the main proceedilgd invoked the
incomplete nature of the application for an intégglapermit submitted
by Ekologickd skladka, in so far as it did not @mf as an annex
provided for under Paragraph 11(2)(g) of Law No 28868, the urban
planning decision on the location of the landfilles the inSpektorat
stayed the integrated procedure on 26 November 200l requested
notification of that decision.

On 27 December 2007, Ekologicka skladkevdoded that decision and
indicated that it considered it to be commerciabnfidential. On the
basis of that indication, the inSpektorat did nake the document at
issue available to the appellants in the main @dicgs.

On 22 January 2008, the inSpektorat issikedbgicka skladka with an
integrated permit for the construction of the iflateon ‘Pezinok —
landfill site’ and for its operation.

The appellants in the main proceedingsdddan appeal against that
decision before the inSpekcia, which is the envirental protection
body at second instance. That body decided to giublhe urban
planning decision on the location of the landfitesin the official list
from 14 March to 14 April 2008.

In the context of the administrative pragedat second instance, the
appellants in the main proceedings relied, intex, @in the error in law
which, they submit, consisted in the integrateccpdure being initiated
without the urban planning decision on the locatidrthe landfill site
being available, then, after that decision had bsdmitted, without
publication thereof, on the alleged ground thabitstituted confidential
commercial information.

By decision of 18 August 2008, the inSpakiismissed the appeal as
unfounded.

The judicial proceedings

The appellants in the main proceedings ditban action against the
inSpekcia’s decision of 18 August 2008 before theajsky sud
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Bratislava (Regional Court of Bratislava), an adstmnative court of first
instance. By judgment of 4 December 2008, that tcdigmissed the
action.

The appellants in the main proceedingsdddan appeal against that
judgment before the NajvysSi sud Slovenskej repul{isupreme Court
of the Slovak Republic).

By order of 6 April 2009, that court susped the operation of the
integrated permit.

By judgment of 28 May 2009, the same caarended the judgment of
the Krajsky sud Bratislava and annulled the denisibthe inSpekcia of
18 August 2008 and the decision of the inSpektordated
22 January 2008, in essence finding that the campetuthorities had
failed to observe the rules governing the partibgpa of the public
concerned in the integrated procedure and haduiffitisntly assessed
the environmental impact of the construction oflHrelfill site.

Ekologické skladka lodged a constitutioappeal before the Ustavny
sud Slovenskej republiky (Constitutional Court loé tSlovak Republic)
on 25 June 2009 against the order of the Najvy&8i Slovenskej
republiky of 6 April 2009 and, on 3 September 2089¢onstitutional
appeal against the judgment of that latter cout8May 2009.

By judgment of 27 May 2010, the Ustavny Sldvenskej republiky
held that the NajvyssSi sud Slovenskej republiky hiadringed
Ekologicka skladka’s fundamental right to legal patiton, recognised in
Article 46(1) of the Constitution, its fundamentaght to property,
recognised in Article 20(1) of the Constitutiondaits right to peaceful
enjoyment of its property, recognised in Articleol the Additional
Protocol to the European Convention for the Prateatf Human Rights
and Fundamental Freedoms, signed in Rome on 4 Nueteh®50.

It found, inter alia, that the NajvysSi ssldvenskej republiky had not
taken account of all the applicable principles goiregy the
administrative procedure and that it had exceedsdpowers by
examining the lawfulness of the procedure and ef énvironmental
impact assessment decision, even though the aptgelad not disputed
them and it lacked jurisdiction to rule on them.

By its judgment, the Ustavny sud Slovenskgubliky consequently
annulled the contested order and set aside theamenty referring the
case back to the NajvysSi sud Slovenskej repuBlikghat it could give a
fresh ruling.
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The NajvyssSi sud Slovenskej republiky obser that several

participants in the proceedings pending befor&itrcthat it is bound by
the judgment of the Ustavny sud Slovenskej repyhiik27 May 2010.
None the less, it notes that it still has doubtiake compatibility of the
contested decisions with European Union law.

In those circumstances, the NajvysSi sogeBiskej republiky decided

to stay the proceedings and to refer the followgagstions to the Court
for a preliminary ruling:

1.

Does [European Union] law (specifically &te 267 TFEU)
require or enable the supreme court of a Membéde St its own
motion, to refer a question to the [Court of Jugtidor a
preliminary ruling even at a stage of proceedingsens the
constitutional court has annulled a judgment of shpreme court
based in particular on the application of the [EeapUnion legal]
framework on environmental protection and impos$eddbligation
to abide by the constitutional court's legal opmsobased on
breaches of the procedural and substantive cotistiail rights of a
person involved in judicial proceedings, irrespestiof the
[European Union law] dimension of the case concerileak is,
where in those proceedings the constitutional ¢@srtthe court of
last instance, has not concluded that there is eal e refer a
question to the [Court of Justice] for a prelimyhaunling and has
provisionally excluded the application of the rightan acceptable
environment and the protection thereof in the caseerned?

Is it possible to fulfil the basic objeaiof integrated prevention as
defined, in particular, in recitals 8, 9 and 23he preamble to and
Articles 1 and 15 of Directive [96/61], and, in geal, in the
[European Union legal] framework on the environmehgt is,
pollution prevention and control involving the puabin order to
achieve a high level of environmental protectionaawhole, by
means of a procedure where, on commencement afitegrated
prevention procedure, the public concerned is natanteed access
to all relevant documents (Article 6 in conjunctiaith Article 15
of Directive [96/61]), especially the decision dretlocation of a
structure (landfill site), and where, subsequerlyfirst instance,
the missing document is submitted by the applicantcondition
that it is not disclosed to other parties to thecpedings in view of
the fact that it constitutes trade secrets: came#sonably be
assumed that the location decision (in particularstatement of
reasons) will significantly affect the submissioh suggestions,
observations or the other comments?



3.  Are the objectives of [Directive 85/337] tmespecially in terms of
the [European Union legal] framework on the envirenm
specifically the condition referred to in Article that, before
consent is given, certain projects will be assesseithe light of
their environmental impact, if the original positioof the
Ministerstvo Zivotného prostredia (Ministry of thlenvironment)
issued in 1999 and terminating a past environmemtglact
assessment (EIA) procedure is prolonged severakater by a
simple decision without a repeat EIA procedureptiher words,
can it be said that a decision under [Directive383], once issued,
is valid indefinitely?

4. Does the requirement arising generally umileective [96/61] (in
particular the preamble and Articles 1 and 15a)Member States
to engage in the prevention and control of polltiy providing
the public with fair, equitable and timely adminadive or judicial
proceedings in conjunction with Article 10a of Dutiwe [85/337]
and Articles 6 and 9(2) and (4) of the Aarhus Coio& apply to
the possibility for the public to seek the impasiti of an
administrative or judicial measure which is prehany in nature in
accordance with national law (for example, an ofdethe judicial
suspension of enforcement of an integrated peianid) allows for
the temporary suspension, until a final decisionhie case, of the
construction of an installation for which a pernhs been
requested?

5. Is it possible, by means of a judicial dem meeting the
requirements of Directive [96/61] or Directive [837] or
Article 9(2) and (4) of the Aarhus Convention, e tapplication of
the public right contained therein to fair judicfaotection within
the meaning of Article 191(1) and (2) [TFEU], comueg
European Union policy on the environment, to interfenlawfully
with an operator’s right of property in an insttéa as guaranteed,
for example, in Article 1 of the Additional Protdcao the
Convention for the Protection of Human Rights anthdamental
Freedoms, for example by revoking an applicantiglviategrated
permit for a new installation in judicial proceegga?’

Consideration of the questions referred
Admissibility

48 The inSpekcia, Ekologicka skladka and thev& Government
challenge, on a variety of grounds, the admisgjbdf the request for a
preliminary ruling or of some of the questions redd.
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In the first place, in the view of the ieEpia and Ekologicka skladka,
all of the questions referred are inadmissible bseathey concern
situations which are entirely governed by intemadés, in particular by
the acts transposing Directives 85/337 and 96/&bldgicka skladka
infers from this that those directives have no direffect, while the
inSpekcia considers that they are sufficiently cteaender the reference
for a preliminary ruling unnecessary. The inSpekadso argues that the
questions referred ought to have been raised dtnmdirst stage of the
proceedings brought before the NajvysSi sud Sldgnsepubliky.
Likewise, Ekologicka skladka takes the view thatsthauestions are
superfluous in so far as the Najvyssi sud Slovgngmubliky is now
bound by the position in law taken by the Ustaviigl sSlovenske;
republiky and that none of the parties in the nmceedings requested
that the Court of Justice be seised of those quresti

In the second place, Ekologickad skladkandathat the separation
established by national law between the integratededure, the urban
planning procedure and the environmental impaasassent procedure
renders the second and third questions irrelevariié outcome of the
main proceedings. In the view of the inSpekciat deparation justifies
the contention that the third, fourth and fifth gtiens are inadmissible.
That is because it implies that a defect arisingnftbe urban planning
decision or the environmental impact assessmentnbasffect on the
lawfulness of the integrated permit.

In the third place, Ekologicka skladka amel $lovak Government take
the view that the fourth question is hypothetidaitst, the interim
measures ordered by the NajvysSi sud Slovenskapligp in its order
of 6 April 2009 are, they contend, now wholly depd of effectiveness.
Second, that question is irrelevant to the procesdpending before the
referring court since those proceedings concern Vhlelity of the
contested administrative decisions and not thevesliof new interim
measures.

In the fourth and last place, Ekologickéadka claims that the fifth
question is also hypothetical as it concerns thusam that the NajvysSi
sud Slovenskej republiky will be called upon to malt the conclusion
of the main proceedings. Moreover, that questioal$® inadmissible
because it concerns the interpretation of natiooastitutional law.

In that regard, it must be borne in minat tlaccording to settled case-
law, it is solely for the national court before whithe dispute has been
brought, and which must assume responsibility foe subsequent
judicial decision, to determine, in the light of ethparticular
circumstances of the case, both the need for arpnalry ruling in order
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to enable it to deliver judgment and the relevaoicéne questions which
it submits to the Court. Consequently, where thestjans submitted
concern the interpretation of European Union lawe tbourt is in

principle required to give a ruling (Case C-169%attlauer [2009] ECR

I-1721, paragraph 24, and Case C-47@htkalns[2012] ECR,

paragraph 17).

It follows that questions relating to EurapeUnion law enjoy a
presumption of relevance. The Court may refuseute on a question
referred by a national court only where it is qudkvious that the
interpretation of European Union law that is souggwirs no relation to
the actual facts of the main action or its purpegeere the problem is
hypothetical, or where the Court does not havereeitothe factual or
legal material necessary to give a useful answetth® questions
submitted to it (Joined Cases C-570/07 and C-57Rla@ico Pérez and
Chao GOme2010] ECR 1-4629, paragraph 36, and Case C-
509/10GeistbecK2012] ECR, paragraph 48).

However, the argument relating to the catgpless of national law
does not enable it to be established that theprdtation of the rules of
European Union law cited by the referring court dielhear no relation
to the dispute in the main proceedings, particulad it is not disputed
that the applicable national provisions are in pagasures transposing
European Union acts. Therefore, that argument doéssuifice to
reverse the presumption of relevance referred tothie previous
paragraph.

It must be stated that the alleged abseaicdirect effect of the
directives at issue does not alter that analystalme the Court has
jurisdiction, under Article 267 TFEU, to give prminary rulings
concerning the interpretation of acts of the in$tins of the European
Union, irrespective of whether they are directlyplagable (Case
C-373/95Maso and Othefd997] ECR 1-4051, paragraph 28; Case
C-254/08Futura Immobiliare and Otherf2009] ECR 1-6995, paragraph
34; and Case C-370/RZingle[2012] ECR, paragraph 89). Moreover,
as regards the assumed irrelevance of the requestgreliminary ruling
by reason of the clarity of the applicable rulesnust be recalled that
Article 267 TFEU always allows a national court, if donsiders it
desirable, to refer questions of interpretatiorthi®e Court (see, to that
effect, Joined Cases C-165/09 to C-16730ighting Natuur en Milieu
and Otherd2011] ECR 1-4599, paragraph 52 and the case-ltd)i

The other arguments put forward by the ekS@ and Ekologicka
skladka to demonstrate the inadmissibility of thequest for a
preliminary ruling in its entirety concern the page of the first question
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and will for that reason be addressed by the Gehén it examines that
question.

As regards the factors arising from theasson of the various
proceedings under national law, it is importanhtte that the referring
court adopts a view of the consequences which brisirawn from that
separation under national law which is very différieom that supported
by the inSpekcia and Ekologicka skladka. Howevetheprocedure laid
down by Article 267 TFEU, the functions of the CooftJustice and
those of the referring court are clearly distiratd it falls exclusively to
the latter to interpret national legislation (C&595/9Piaggio[1999]
ECR [1-3735, paragraph 29, and Case C-500@poracion
Dermoestéticg2008] ECR 1-5785, paragraph 21). Consequently, éhos
factors are insufficient to show that the questicaised are manifestly
unconnected with the facts or subject-matter otdispute.

With regard to the admissibility of the fthuquestion, it is apparent
from the decision making the reference that the/{&gi sud Slovenskej
republiky adopted new interim measures designesuspend the effect
of the decisions at issue in the main proceediNiggeover, Ekologicka
skladka states in its written observations thatomsidered it useful to
bring an action challenging those measures. Inetttdxumstances, it
does not appear that the fourth question can larded as hypothetical.

Finally, so far as the admissibility of tifth question is concerned, it
is not in dispute that the Ustavny sud Slovensépjibliky held that the
Najvyssi sud Slovenskej republiky had infringed Bgacka skladka’'s
right to property by its judgment of 28 May 200%hieh found that the
integrated permit had been granted under circurostamcompatible
with European Union law. In so far as the referrauyirt continues to
have doubts as to the compatibility with European bf the decisions
contested in the case in the main proceedingsiifthequestion is not
purely hypothetical. Moreover, it is apparent frone wording of that
qguestion that it does not concern the interpretatmf national
constitutional law.

The questions submitted by the referringriconust accordingly be
declared admissible.

The first question

By its first question, the referring cowsks, in essence, whether
Article 267 TFEU must be interpreted as meaning éhaational court
may, of its own motion, refer a question to the €aif Justice for a
preliminary ruling even though it rules following@ferral back after the
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constitutional court of the Member State concernasl annulled its first
decision and although a national rule obliges itetsolve the dispute by
following the legal opinion of that latter court &lso asks whether
Article 267 TFEU must be interpreted as obligingttisame national
court to refer a case to the Court of Justice alghoits decisions may
form the subject, before a constitutional court,aof action limited to
examining whether there has been an infringementhefrights and
freedoms guaranteed by the national Constitutiobyoan international
agreement.

Firstly, it must be noted that, by its ffiquestion, the Najvyssi sud
Slovenskej republiky also wishes to know whetherogaan Union law
allows it to disapply a national rule which prolsbit from raising a
ground alleging infringement of that law which wast relied on by the
parties to the main proceedings. However, it isaappt from the
decision making the reference that that questiomce&ms only
Directive 85/337 and that it is consequently nemgsso rule on that
matter only if it appears, in the light of the respe given to the third
question, that that directive is applicable in thepute in the main
proceedings.

As regards the other aspects of the fusistion referred, it is settled
case-law that Article 267 TFEU gives national ceuthe widest
discretion in referring matters to the Court if yfheonsider that a case
pending before them raises questions involving rpmetation of
provisions of European Union law, or consideratidntheir validity,
which are necessary for the resolution of the ca$&ase
C-348/89Mecanarte[1991] ECR 1-3277, paragraph 44, and Case C-
173/09Elchinov[2010] ECR 1-8889, paragraph 26).

Article 267 TFEU therefore confers on natiocourts the power and,
in certain circumstances, an obligation to makefarence to the Court
once the national court forms the view, eithert®fown motion or at the
request of the parties, that the substance of thputé involves a
guestion which falls within the scope of the fipsiragraph of that article
(Case C-261/98almisani[1997] ECR 1-4025, paragraph 20, and Case
C-104/10Kelly [2011] ECR 1-6813, paragraph 61). That is the reaso
why the fact that the parties to the main procegsigid not raise a point
of European Union law before the referring coureslmot preclude the
latter from bringing the matter before the Court &istice (Case
126/80Salonia[1981] ECR 1563, paragraph 7, and Case C-
251/11Huet[2012] ECR, paragraph 23).

A reference for a preliminary ruling is bdon a dialogue between one
court and another, the initiation of which depeedsrely on the national
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court's assessment as to whether that referenceppsopriate and
necessary (Case C-210/Cértesio[2008] ECR 1-9641, paragraph 91,
and Case C-137/08B Pénzigyi Lizinf2010] ECR 1-10847, paragraph
29).

Moreover, the existence of a national pdacal rule cannot call into
question the discretion of national courts to makeeference to the
Court of Justice for a preliminary ruling where tHeave doubts, as in
the case in the main proceedings, as to the imiwn of European
Union law Elchinoy paragraph 25, and Case C-396af@t@redil [2011]
ECR 1-9915, paragraph 35).

A rule of national law, pursuant to whielgdl rulings of a higher court
bind another national court, cannot take away ftbm latter court the
discretion to refer to the Court of Justice quesiof interpretation of
the points of European Union law concerned by saghl rulings. That
court must be free, if it considers that a highmurts legal ruling could
lead it to deliver a judgment contrary to Europé&hmon law, to refer to
the Court of Justice questions which concern isf3a-378/0ERG and
Others[2010] ECR 1-1919, paragraph 32; &ichinoy, paragraph 27).

At this stage, it must be noted that thi@gonal court, having exercised
the discretion conferred on it by Article 267 TFES,bound, for the
purposes of the decision to be given in the maoceedings, by the
interpretation of the provisions at issue giventhmsy Court of Justice and
must, if necessary, disregard the rulings of thgh&i court if it
considers, in the light of that interpretation,tttizey are not consistent
with European Union lawH|chinoy, paragraph 30).

The principles set out in the previous geaphs apply in the same way
to the referring court with regard to the legal ipos expressed, in the
present case in the main proceedings, by the totstial court of the
Member State concerned in so far as it follows freeill-established
case-law that rules of national law, even of a ttut®nal order, cannot
be allowed to undermine the unity and effectivereddSuropean Union
law (Case 11/7Mnternationale Handelsgesellsch§f970] ECR 1125,
paragraph 3, and Case C-409%9thner Wetterfi2010] ECR 1-8015,
paragraph 61). Moreover, the Court of Justice Hesady established
that those principles apply to relations betweenrsstitutional court and
all other national courts (Joined Cases C-188/1@&i189/10Melki and
Abdeli[2010] ECR I-5667, paragraphs 41 to 45).

The national rule which obliges the Najyy&isd Slovenskej republiky
to follow the legal position of the Ustavny sud \&oskej republiky
cannot therefore prevent the referring court frafarsitting a request for
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a preliminary ruling to the Court of Justice at apgint in the
proceedings which it judges appropriate, and toasete, if necessary,
the assessments made by the Ustavny sud Slovergkejliky which
might prove to be contrary to European Union law.

Finally, as a supreme court, the Najvyssi Slovenskej republiky is
even required to submit a request for a prelimimahyg to the Court of
Justice when it finds that the substance of theudésconcerns a question
to be resolved which comes within the scope offits¢ paragraph of
Article 267 TFEU. The possibility of bringing, befotiee constitutional
court of the Member State concerned, an actiomagtie decisions of a
national court, limited to an examination of a i infringement of
the rights and freedoms guaranteed by the natmatitution or by an
international agreement, cannot allow the view & thken that that
national court cannot be classified as a courtrejavhose decisions
there is no judicial remedy under national law wtthe meaning of the
third paragraph of Article 267 TFEU.

In the light of the foregoing, the answerthe first question is that
Article 267 TFEU must be interpreted as meaning éhaational court,
such as the referring court, is obliged to makejt®fown motion, a
request for a preliminary ruling to the Court oftice even though it is
ruling on a referral back to it after its first dg@on was set aside by the
constitutional court of the Member State conceraed even though a
national rule obliges it to resolve the dispute fbljjowing the legal
opinion of that latter court.

The second question

By its second question, the referring casks, in essence, whether
Directive 96/61 must be interpreted as requiringt tine public should
have access, from the beginning of the authorisgtiamcedure for a
landfill site, to an urban planning decision on tleeation of that
installation. It is also uncertain whether the safuto disclose that
decision may be justified by reliance on commeraahfidentiality
which protects the information contained in thatigien, or, failing that,
rectified by access to that decision offered tophblic concerned during
the administrative procedure at second instance.

First of all, it must be noted that it iis from the decision making the
reference that the location at issue in the magtgedings is a landfill
site receiving more than 10 tonnes of waste per aayith a total
capacity exceeding 25 000 tonnes of waste. Theretdials within the
scope of Directive 96/61, as this results from @&eti 1, read in
conjunction with point 5.4 of Annex |, thereof.
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Article 15 of that directive provides fdret participation of the public
concerned in the procedure for the issuing of psrnior new
installations and specifies that that participatiento occur under the
conditions set out in Annex V to that directive. Thanex requires that
the public be informed, in particular, of detail§ the competent
authorities from which relevant information can bbktained and an
indication of the date and place where that infaromawill be made
available to the public.

Those rules on public participation mustiriderpreted in the light of,
and having regard to, the provisions of the AarRmmvention, with
which, as follows from recital 5 in the preambleDoective 2003/35,
which amended in part Directive 96/61, European briaw should be
‘properly aligned’ (Case C-115/@und fur Umwelt und Naturschutz
Deutschland, Landesverband Nordrhein-Westf§#11] ECR 1-3673,
paragraph 41). However, Article 6(6) of that cortvam states that the
public concerned must be able to have access tofatmation relevant
to the decision-making relating to the authorisatd activities referred
to in Annex | to that convention, including in pediar landfill sites
receiving more than 10 tonnes of waste per dayitir a/total capacity
exceeding 25 000 tonnes of waste.

Therefore, the public concerned by the @ightion procedure under
Directive 96/61 must, in principle, have access alb information
relevant to that procedure.

It follows from the decision making the eefnce and from the file
submitted to the Court of Justice that the urbammhg decision on the
location of the installation at issue in the manegeedings constitutes
one of the measures on the basis of which the @ieaision whether or
not to authorise that installation will be takerdahat it is to include
information on the environmental impact of the pob on the
conditions imposed on the operator to limit thapatt, on the objections
raised by the parties to the urban planning detisiod on the reasons
for the choices made by the competent authorityssoie that urban
planning decision. Moreover, the applicable natiandes require that
that decision be attached to the application fpeamit addressed to the
competent authority. It follows that that urbanrpieng decision must be
considered to include relevant information withie tmeaning of Annex
V to Directive 96/61 and that the public concermadst therefore, in
principle, be able to have access to it duringahhorisation procedure
for that installation.

None the less, it follows from Article 15@f Directive 96/61 that the
participation of the public concerned may be limitey the restrictions
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laid down in Article 3(2) and (3) of Directive 9A/3. At the time of the
events in the main proceedings, Directive 90/318, lewever, been
repealed and replaced by Directive 2003/4. In itjiet lof the correlation
table annexed to that directive, the obligatioralign European Union
legislation with the Aarhus Convention and the afiiing of Article 15

of Directive 96/61 made during its subsequent coatiion by Directive

2008/1/EC of the European Parliament and of the Gbah&5 January
2008 concerning integrated pollution prevention aondtrol (OJ 2008
L 24, p. 8), it must be held that Article 15(4) ofréxtive 96/61 must be
construed as referring to the restrictions unddickr4(1), (2) and (4) of
Directive 2003/4.

Under point (d) of the first subparagraghAdicle 4(2) of Directive
2003/4, Member States may provide for a requesinformation to be
refused if disclosure of the information would acbedy affect the
confidentiality of commercial or industrial infortman where such
confidentiality is provided for by national or Euegn Union law to
protect a legitimate economic interest.

However, taking account of, inter alia, im@ortance of the location of
one or another of the activities referred to inedtive 96/61 and as
results from paragraph 79 of this judgment, thainoa be the case with
regard to a decision by which a public authoritythatses, having
regard to the applicable urban planning rules, kbeation of an
installation which falls within the scope of thatetttive.

Even if it were not excluded that, excemtity, certain elements
included in the grounds for an urban planning degisnay contain
confidential commercial or industrial informatioih,s not in dispute in
the present case that the protection of the comfigley of such
information was used, in breach of Article 4(4)ifective 2003/4, to
refuse the public concerned any access, even lpaidiathe urban
planning decision concerning the location of thetallation at issue in
the main proceedings.

It follows that the refusal to make avd#atm the public concerned the
urban planning decision concerning the locationthaf installation at
iIssue in the main proceedings during the adminig&grocedure at first
instance was not justified by the exception setinufrticle 15(4) of
Directive 96/61. It is for that reason necessarytlie referring court to
know whether the access to that decision givemeopublic concerned
during the administrative procedure at second mt&tas sufficient to
rectify the procedural flaw vitiating the adminatdive procedure at first
instance and consequently rule out any breach wélAarl5 of Directive
96/61.
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In the absence of rules laid down in tie&dfby European Union law,
the detailed procedural rules designed to enswreptbtection of the
rights which individuals acquire under Europeanddniaw are a matter
for the legal order of each Member State, providemyever, that they
are not less favourable than those governing sirdilenestic situations
(principle of equivalence) and that they do notdemnimpossible in
practice or excessively difficult the exercise wfhts conferred by the
European Union legal order (principle of effectivesie (Case
C-312/93Peterbroec1995] ECR 1-4599, paragraph 12, and Case C-
378/10VALE Epités[2012] ECR, paragraph 48 and the case-law cited).

So far as concerns the principle of eqeneg, this requires that all the
rules applicable to actions apply without distiontito actions based on
infringement of European Union law and those basemhfsingement of
national law (see, inter alia, Case C-591/itflewoods Retail and
Others[2012] ECR, paragraph 31, and Case C-248Adnko\V2012]
ECR, paragraph 70). It is therefore for the naticw@irt to determine
whether national law allows procedural flaws ofanparable internal
nature to be rectified during the administrativegadure at second
instance.

As regards the principle of effectiveneshjle European Union law
cannot preclude the applicable national rules fadlowing, in certain
cases, the regularisation of operations or measuneh are unlawful in
the light of European Union law, such a possibilgysubject to the
condition that it does not offer the persons comeérthe opportunity to
circumvent the European Union rules or to dispewsie applying them,
and that it should remain the exception (Case
C-215/06Commissiorv Ireland [2008] ECR 1-4911, paragraph 57).

In that regard, it is important to notettAaticle 15 of Directive 96/61
requires the Member States to ensure that thegaobiticerned are given
early and effective opportunities to participate tire procedure for
issuing a permit. That provision must be interpetethe light of recital
23 in the preamble to that directive, accordingvtoch the public must
have access, before any decision is taken, tonre#ton relating to
applications for permits for new installations, aoidArticle 6 of the
Aarhus Convention, which provides, first, for eaolyblic participation,
that is to say, when all options are open and effepublic participation
can take place, and, second, for access to relemfortnation to be
provided as soon as it becomes available. It faldavat the public
concerned must have all of the relevant informaftom the stage of the
administrative procedure at first instance, betofest decision has been
adopted, to the extent that that information islaisée on the date of that
stage of the procedure.
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As for the question whether the principfeetffectiveness precludes
rectification of the procedure at second instancenbking available to
the public relevant documents which were not adokessluring the
administrative procedure at first instance, it igparent from the
information provided by the referring court thahder the applicable
national legislation, the administrative body at®s®l instance has the
power to amend the administrative decision at firstance. However, it
is for the referring court to determine whethenstfiin the context of the
administrative procedure at second instance, dibog and solutions
remain possible for the purposes of Article 15(1)Darective 96/61,
interpreted in the light of Article 6(4) of the Aars Convention, and,
second, regularisation at that stage of the praeebiy making available
to the public concerned relevant documents stilbwed that public
effectively to influence the outcome of the deansiaking process.

Consequently, the principle of effectivenatoes not preclude the
possibility of rectifying, during the administrativprocedure at second
instance, an unjustified refusal to make availablthe public concerned
the urban planning decision at issue in the magtgedings during the
administrative procedure at first instance, prodidieat all options and
solutions remain possible and that rectificationtlzt stage of the
procedure still allows that public effectively tafluence the outcome of
the decision-making process, this being a matteth#® national court to
determine.

Therefore, the answer to the second guestidhat Directive 96/61
must be interpreted as meaning that it:

- requires that the public concerned haveesg to an urban
planning decision, such as that at issue in then pabceedings,
from the beginning of the authorisation procedu@ the
installation concerned,

- does not allow the competent national @uties to refuse the
public concerned access to such a decision byngelgin the
protection of the confidentiality of commercial andustrial
information where such confidentiality is providéd by national
or European Union law to protect a legitimate ecoigointerest,
and

— does not preclude the possibility of fgotg, during the
administrative procedure at second instance, anstifigd refusal
to make available to the public concerned an urpkanning
decision, such as that at issue in the main pracggdduring the
administrative procedure at first instance, prodideat all options
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and solutions remain possible and that rectificafb that stage of
the procedure still allows that public effectively influence the
outcome of the decision-making process, this baingatter for the
national court to determine.

The third question

By its third question, the referring coagks, in essence, whether
Directive 85/337 must be interpreted as precludimg validity of an
opinion on the assessment of the environmental ¢éinpfaa project from
being validly extended for several years afteradgption and whether,
in such a case, it requires that a new assessrghe @nvironmental
impact of that project be undertaken.

In that regard, the inSpekcia and the $avad Czech Governments
maintain that Directive 85/337 is not applicalvljone temporisto the
situation described by the referring court.

According to settled case-law, the prireihlat projects likely to have
significant effects on the environment must be ecibjto an
environmental assessment does not apply where pp&cation for
authorisation for a project was formally lodgeddrsefthe expiry of the
period set for transposition of Directive 85/337 a$€
C-431/92Commissiory Germany[1995] ECR 1-2189, paragraphs 29
and 32, and Case C-8l/@®deputeerde Staten van Noord-
Holland [1998] ECR 1-3923, paragraph 23).

That directive is primarily designed to eolarge-scale projects which
will most often require a long time to completewliuld therefore not be
appropriate for the relevant procedures, which aready complex at
national level, to be made even more cumbersomdiar@consuming
by the specific requirements imposed by that divecind for situations
already established to be affected byGe@eputeerde Staten van Noord-
Holland, paragraph 24).

In the present case, it is apparent fraendibcuments before the Court
that the operator’'s steps to obtain the permitdmmete the landfill
project at issue in the main proceedings started®becember 1998
with the lodging of an application for an enviromta impact
assessment in respect of that project. Howevéslldws from Article 2
of the Act concerning the conditions of accessibthe Czech Republic,
the Republic of Estonia, the Republic of Cyprusg, Republic of Latvia,
the Republic of Lithuania, the Republic of Hungatlye Republic of
Malta, the Republic of Poland, the Republic of ®lma and the Slovak
Republic and the adjustments to the Treaties orclwkine European
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Union is founded (OJ 2003 L 236, p. 33) that Dinex85/337 had to be
implemented by the Slovak Republic with effect freine date of that
Member State’s accession to the European UnionglyainMay 2004.

Nevertheless, it must be noted that thentgray the Slovak
administration of the permit to complete the lalhdiite at issue in the
main proceedings required three consecutive praesdeach of which
led to the adoption of a decision.

The operator’s applications concerning fitet two procedures were
made on 16 December 1998 and on 7 August 2002isthatsay, before
the expiry of the period set for the transpositdirective 85/337. By
contrast, the application for the integrated permés submitted on
25 September 2007, which is after the expiry of gwaiod. Therefore, it
IS necessary to determine whether the submissionheffirst two
applications may be regarded as marking the form#htion of the
authorisation procedure within the meaning of theeclaw referred to in
paragraph 94 of this judgment.

In that regard, it is important first of & state that the applications
submitted during the first two stages of the pracedare not to be
confused with mere informal contacts which are maipable of
demonstrating the formal opening of the authomsaprocedure (see, to
that effect, Case C-431/¥ommissiorv Germany paragraph 32).

100 Next, it must be pointed out that the envimental impact assessment

completed in 1999 was carried out in order to enabimpletion of the
landfill project which was the subject of the intatgd permit. The
subsequent steps taken in the procedure, and ircyar, the issue of
the construction permit, are based on that assedésie the Advocate
General has noted in point 115 of her Opinion, fhet that, under
Slovak law, environmental impact is assessed seghafaom the actual
authorisation procedure cannot extend the scope tiime of
Directive 85/337.

101 Likewise, it is apparent from the consideradiset out in paragraph 79

of this judgment that the urban planning decisiantlee location of the
landfill site at issue in the main proceedings titutes an indispensable
stage for the operator to be authorised to cartythmulandfill project at
issue. That decision, moreover, imposes a numberonélitions with
which the operator must comply when carrying ostgrbject.

102 However, when examining a comparable praegdthe Court of

Justice has taken the view that the date which Idhba used as a
reference to determine whether the applicationinme tof a directive



Imposing an environmental impact assessment wadateeon which the
project was formally submitted because the variqusases of
examination of a project are so closely connedbed they represent a
complex operation (Case C-209/0émmissiorv Austria[2006] ECR
I-2755, paragraph 58).

103 Finally, it is apparent from settled case-that an authorisation within
the meaning of Directive 85/337 may be formed kg ¢ombination of
several distinct decisions when the national procedvhich allows the
developer to be authorised to start works to cotapies project includes
several consecutive steps (see, to that effece Ca201/02VNells[2004]
ECR 1-723, paragraph 52, and Case C-508&081missiorv United
Kingdom[2006] ECR 1-3969, paragraph 102). It follows that,that
situation, the date on which the application fgreamit for a project was
formally lodged must be fixed as the day on whitle developer
submitted an application seeking to initiate thestfistage of the
procedure.

104 It follows from the foregoing consideratiathsit the application for a
permit for the landfill project at issue in the mgproceedings was
formally lodged before the date of the expiry ot theriod set for
transposition of Directive 85/337. Consequently tbligations arising
from that directive do not apply to that projecdatiherefore it is not
necessary to answer the third question.

The fourth question

105 By its fourth question, the referring coasks, in essence, whether
Articles 1 and 15a of Directive 96/61, read in cowjtion with Articles 6
and 9 of the Aarhus Convention, must be interpretedneaning that
members of the public concerned must be able, enctbntext of an
action under Article 15a of that directive, to asle court or the
competent independent and impartial body estaldidhelaw to order
interim measures of a nature temporarily to suspkeadpplication of a
permit within the meaning of Article 4 of that diteve pending the final
decision.

106 By virtue of their procedural autonomy, tMember States have
discretion in implementing Article 9 of the Aarh@onvention and
Article 15a of Directive 96/61, subject to complianwith the principles
of equivalence and effectiveness. It is for them, particular, to
determine, in so far as the abovementioned prawssawe complied with,
which court of law or which independent and imgrtiody established
by law is to have jurisdiction in respect of theiesv procedure referred
to in those provisions and what procedural rulesagplicable (see, by



analogy, Joined Cases C-128/09 to C-131/09, C-9344nd
C-135/09Boxus and OtherR2011] ECR 1-9711, paragraph 52).

107 Moreover, it is apparent from settled-came that a national court
seised of a dispute governed by European Union rfavgt be in a
position to grant interim relief in order to enstine full effectiveness of
the judgment to be given on the existence of tghtsi claimed under
European Union law (Case C-213M&ctortame and Otherd990]
ECR 1-2433, paragraph 21, and Case C-43Ri0ibet[2007] ECR
|-2271, paragraph 67).

108 It must be added that the right to bringaetion provided for by Article
15a of Directive 96/61 must be interpreted in ilgatl of the purpose of
that directive. The Court has already held that phapose, as laid down
in Article 1 of the directive, is to achieve intaggd prevention and
control of pollution by putting in place measuresigned to prevent or
reduce emissions of the activities listed in Anh@xo the air, water and
land in order to achieve a high level of protectmnthe environment
(Case C-473/0Association nationale pour la protection des eaux et
rivieres and OABA2009] ECR 1-319, paragraph 25, and Case C-
585/10Mgller [2011] ECR 1-13407, paragraph 29).

109 However, exercise of the right to bring amiom provided for by
Article 15a of Directive 96/61 would not make pddsi effective
prevention of that pollution if it were impossibl® prevent an
installation which may have benefited from a perrawarded in
infringement of that directive from continuing taniction pending a
definitive decision on the lawfulness of that pdrmii follows that the
guarantee of effectiveness of the right to bringaation provided for in
that Article 15a requires that the members of tlhblip concerned
should have the right to ask the court or competetd¢pendent and
impartial body to order interim measures such asptevent that
pollution, including, where necessary, by the terapo suspension of
the disputed permit.

110 In the light of the foregoing, the answeittie fourth question is that
Article 15a of Directive 96/61 must be interpretad meaning that
members of the public concerned must be able, enctintext of the
action provided for by that provision, to ask theut or competent
independent and impartial body established by lawotder interim
measures such as temporarily to suspend the apmhcaf a permit,
within the meaning of Article 4 of that directiveending the final
decision.

The fifth question



111 By its fifth question, the referring coudka, in essence, whether a
decision of a national court, taken in the cont#xtational proceedings
implementing the obligations resulting from Articldba of Directive
96/61 and from Article 9(2) and (4) of the Aarhusen@ention, which
annuls a permit granted in infringement of the pBions of that
directive, is capable of constituting an unjustifimterference with the
developer’s right to property enshrined in Artidlé of the Charter of
Fundamental Rights of the European Union.

112 As the Advocate General has noted in pdi@gsto 184 of her Opinion,
the conditions set by Directive 96/61 restrict o¢he right to property
on land affected by an installation coming withime tscope of that
directive.

113 However, the right to property is not anddie right and must be
viewed in relation to its social function. Conseqjilg its exercise may
be restricted, provided that those restrictionsfant correspond to
objectives of general interest and do not consjtui relation to the aim
pursued, disproportionate and intolerable interfeege impairing the very
substance of the right guaranteed (Joined Case®2@3lP and
C-415/05 Kadi and Al Barakaat International FoundatiomCouncil
and Commissiof2008] ECR 1-6351, paragraph 355, and Joined Cases
C-379/08 and C-380/0BRG and Otherf2010] ECR 1-2007, paragraph
80).

114 As regards the objectives of general intemegerred to above,
established case-law shows that protection of tivr@ment is one of
those objectives and is therefore capable of yistifa restriction on the
use of the right to property (see Case 24@&BBHU [1985] ECR 531,
paragraph 13; Case 302/86mmissiory Denmark{1988] ECR 4607,
paragraph 8; Case C-213/@aitokumpy1998] ECR [-1777, paragraph
32; andERG and Othergparagraph 81).

115 As regards the proportionality of the ing@ment of the right of
property at issue, where such an infringement megdiablished, it is
sufficient to state that Directive 96/61 operatebagance between the
requirements of that right and the requirementselinto protection of
the environment.

116 Consequently, the answer to the fifth qoests that a decision of a
national court, taken in the context of nationalgeedings implementing
the obligations resulting from Article 15a of Ditee 96/61 and from
Article 9(2) and (4) of the Aarhus Convention, whiannuls a permit
granted in infringement of the provisions of thakdtive is not capable,
in itself, of constituting an unjustified interferee with the developer’s



right to property enshrined in Article 17 of the&Cter of Fundamental
Rights of the European Union.

Costs

117 Since these proceedings are, for the padiése main proceedings, a
step in the action pending before the nationaltgdle decision on costs
is a matter for that court. Costs incurred in subng observations to the
Court, other than the costs of those parties, areatoverable.

On those grounds, the Court (Grand Chamber) hatdey:

1. Article 267 TFEU must be interpreted as meang that a
national court, such as the referring court, is obged to make,
of its own motion, a request for a preliminary ruling to the
Court of Justice of the European Union even thougit is ruling
on a referral back to it after its first decision was set aside by
the constitutional court of the Member State concered and
even though a national rule obliges it to resolvene dispute by
following the legal opinion of that latter court.

2.  Council Directive 96/61/EC of 24 Septembetr996 concerning
integrated pollution prevention and control, as amaded by
Regulation (EC) No 166/2006 of the European Parliaemt and
of the Council of 18 January 2006, must be interpted as
meaning that it:

— requires that the public concerned have access taaurban
planning decision, such as that at issue in the nmaproceedings,
from the beginning of the authorisation procedure 6r the
installation concerned,

- does not allow the competent national authoritiesot refuse the
public concerned access to such a decision by relgi on the
protection of the confidentiality of commercial or industrial
information where such confidentiality is provided for by
national or European Union law to protect a legitinate
economic interest, and

- does not preclude the possibility of rectifying, ddng the
administrative procedure at second instance, an uggtified
refusal to make available to the public concerned ra urban
planning decision, such as that at issue in the nmaproceedings,
during the administrative procedure at first instance, provided



that all options and solutions remain possible andthat
regularisation at that stage of the procedure stillallows that
public effectively to influence the outcome of thedecision-
making process, this being a matter for the natiorlacourt to
determine.

3. Article 15a of Directive 96/61, as amendelly Regulation
No 166/2006, must be interpreted as meaning that mmbers of
the public concerned must be able, in the contextf éhe action
provided for by that provision, to ask the court or competent
independent and impartial body established by lawd order
interim measures such as temporarily to suspend the
application of a permit, within the meaning of Article 4 of that
directive, pending the final decision.

4. A decision of a national court, taken in ta context of national
proceedings implementing the obligations resulting from
Article 15a of Directive 96/61, as amended by Reailon
No 166/2006, and from Article 9(2) and (4) of the @vention on
access to information, public participation in decsion-making
and access to justice in environmental matters, sigd in
Aarhus on 25June 1998 and approved on behalf of ¢h
European Community by Council Decision 2005/370/ECof
17 February 2005, which annuls a permit granted in
infringement of the provisions of that directive isnot capable,
in itself, of constituting an unjustified interference with the
developer’s right to property enshrined in Article 17 of the
Charter of Fundamental Rights of the European Union.

[Sighatures]

* Language of the case: Slovak.



