MINISTRY OF THE ENVIRONMENT
Response to the Aarhus Convention Compliance Committee to additional questions sent on 11 April 2013 
Ref. ACCC/C/2012/71

1) Please describe the procedure regulating public participation under Czech law. With respect to the given project (Temelín), at what stage of the decision-making process were the outcomes of public participation taken into consideration (in particular written comments, comments made during the hearing in České Budějovice and comments on the project submitted by neighbouring countries)? Or if this has not yet taken place, at what stage of the decision-making process will the outcomes of public participation be taken into consideration?

In the Czech Republic, the procedure leading up to the issue of a permit to implement the project has a number of phases (the EIA, zoning and building procedure), which were described in detail in Point 1 of the original responses made by the Czech Republic on 9 January 2103. We would note that the authorisation process in the Czech Republic in its entirety fulfils the meaning of “development consent” (Article 1 para. 2 (c) of the EIA Directive).
 

Public participation in the EIA procedure was described in detail in Points 4 and 5 of the original response. 
As has been described below in Point 2 of this response, all comments submitted by both the Czech and foreign public during the EIA procedure were taken into account in the EIA statement, which will form the basis for the subsequent permitting decisions, which ensures that participation of the public in the EIA procedure and all raised comments will be reflected in the subsequent procedures. The public represented by natural persons and legal entities can participate in the subsequent procedures and check whether or not the results of the EIA procedure are duly taken into account in the permitting decisions. As described below under item 6, under the Building Act, all parties to the subsequent procedures have a right to bring the action, on condition they comply with the statutory requirements.
As was explained in the original response, the project is now at the stage of completion of the EIA procedure. The subsequent zoning procedure has not yet been initiated.
On the issue of public participation in the subsequent proceedings, we can state the following. In accordance with the Building Act, the locally competent unit of a civic association or beneficiary society or a municipality affected by a project may become a part to subsequent proceedings within the meaning of Section 23 para. 9 of the Act on EIA, provided it has submitted written comments on a EIA notification, EIA documentation or EIA expert report within the statutory period, and also provided the competent EIA office has fully or partly incorporated these comments in EIA statement, unless the administrative authority has decided in subsequent proceedings that the public interests defended by the civic association are not prejudiced in the subsequent proceedings. It should be noted in this regard that, in relation to the above, the EIA statement includes a chapter entitled “List of entities whose statements have been fully or partly incorporated in the EIA Statement”, which lists all the municipalities and civic associations, including those from abroad, that have commented on the project at any stage of the EIA procedure. 

The circle of participants attending the subsequent administrative proceedings will be completed by entities whose right to participate is based on a special legal regulation, according to which the proceedings are conducted (the Building Act). This will particularly concern the affected owners of neighbouring plots. It is important in this regard that the interpretation of the term “neighbouring” in the jurisprudence of the courts is extremely wide and that all owners of property, albeit distant, which might be affected by the effects of the project can be considered participants. Civic associations (other than under the provisions of Section 23 para 9. of the Act on EIA) whose right to participate is derived from other special legal regulations
 may also be parties to the proceedings.

2) The public submitted comments on the EIA documentation. Where the results of these submissions incorporated into the final EIA statement, or will they be taken into account in the preamble and published together with the final Decision at a later stage? What are the requirements of the national legislation? 

Yes they were taken into account in the EIA statement. The obligation to take public comments into account in the EIA statement derives from the provision of Section 10 para. 1 of the Act on EIA (no. 100/2001 Coll.), which provide that the EIA statement is issued on the basis of the EIA documentation, the EIA expert report, the public hearing and comments submitted thereon. 
In accordance with Section 10 paras. 3 and 4 of the Act on EIA, the subsequent EIA statement constitutes a professional basis for rendering subsequent decisions (zoning permit, building permit) and the administrative authority responsible for issuing permits must always take into consideration the contents of the EIA statement. The EIA statement will therefore be taken into account in subsequent decisions. 
3) During the meeting with the Committee on 26 March 2013, it was stated that in terms of hearings within the framework of the EIA procedure, the legislation sets out the following order of participants: first the competent authorities, then the municipalities and finally the general public (which justifies the fact that during the public hearing in České Budějovice, the public were allowed to intervene in the debate in the afternoon, while the hearing was opened at 10 in the morning). Please indicate the relevant provisions of Czech law. 

It was stated at the meeting on 26 March 2013 that this procedure (affected municipalities – authorities – general public) is used for all the public hearings in the Czech Republic and the public hearing in České Budějovice was therefore no exception. It was not, and could not possibly have been stated that this procedure results from a legal provision. It is a working procedure established on the basis of experience, where the presentations by the affected municipalities and the authorities cover a much shorter time in proportion to the duration of the discussion with the public, which constitute the main part of the public hearing. This procedure ensures that the public is aware of the views of the authorities and municipalities, when it is primarily municipal representatives who also present the opinions of the affected public. After presentations by the affected municipalities and authorities, full attention can then be devoted to questions from the public, which often respond directly to the presentations by municipalities and authorities. Not otherwise it was in this case.
4) During the meeting with the Committee on 26 March 2013 it was mentioned that, during the EIA procedure, the public was not provided with technological information, including the type of reactor to be used in the project. If this is the case, could you please explain in what sense, in your opinion, the failure to provide this information is in compliance with the Convention?

The EIA documentation
 made available to the public contained all the particulars required by Article 5 and Annex IV of the EIA Directive and Article 6 para. 6. of the Aarhus Convention in relation to the project in question. 

As far as information on the type of reactor is concerned, a technical and technological description of all the types under consideration was provided in Chapter B.I.6 of the EIA documentation “Description of the technical and technological solution for the project”, or in individual sub-sections. The description was divided into a general part, defining the project with generation III+ PWR type power units, and a specific part, describing the technical aspects of the power units (AP1000 pressurised water reactor, AES–2006 pressurised water reactor, EPR European pressurised water reactor, EU–APWR pressurised water reactor). 

The necessary input and output parameters of the project were conservatively estimated on the basis of this information, and with this knowledge we can make a qualitative and quantitative evaluation of the project’s environmental impact in accordance with Article 3 of the EIA Directive. However the different technical solutions referred to above obviously do not represent the project alternatives, one of which would be selected on the basis of the environmental impact assessment. 

Given that no specific supplier could yet be selected for the reactor at this stage of preparation, the so-called “envelope” method was used for the EIA procedure. This method of assessment ensures that, regardless of which reactor will finally be selected, its actual impact will not exceed the maximum impact evaluated in the EIA procedure and made available to the public. The assessment of impacts proceeded with the potential maximum impacts of the individual types of reactors in the “envelope”, represented by the solution with the worst possible environmental impact and also taking into consideration the concurrent effect of existing power plant operations and the existing background. 

We would point out that this approach is consistent with similar practices in other countries (Finland, Lithuania, Canada and the USA). All the relevant information for an assessment of the magnitude and significance of the project’s impact on the environment has therefore been submitted by the notifier in the EIA documentation and, at the same time, has been provided to the general public. At the same time, this approach has ensured compliance with Article 6 para. 4 of the EIA Directive, and has secured the timely and effective participation of the public concerned at a time when all options are open.  
5) Are any amendments to the Czech legislation planned to address access to justice in accordance with the Aarhus Convention? Please also list any amendments that were introduced after the infringement proceedings brought by the European Commission in 2006 in connection with the Czech Republic’s failure to comply with the obligations arising from EU law, and state whether these amendments relate to the status of individuals as parties to the proceedings. 
No new amendments to the legislation that would affect the transposition of the third pillar of the Aarhus Convention into the Czech legal order are currently officially planned. In response to the recent termination of proceedings for breach of the Treaty on the Functioning of the European Union due to the incorrect transposition of the EIA Directive, to which the Committee is probably referring, two new paragraphs, 10 and 11, were added to Section 23 of the Act on EIA. 

“(10) A civic association or a beneficiary society whose objects of activities include protection of the environment, public health or cultural monuments, or a municipality affected by a project, provided that they submitted written comments on the documentation or expert report within the deadlines stipulated by this Act, may lodge an action on the grounds of violation of this Act and claim that the court cancel the ensuing decision issues in proceedings pursuant to the special legal regulations, through the procedure pursuant to the Code of Administrative Justice. An action does not have suspensory effect. 

(11) An action under paragraph 10 above may be lodged even in the event that the environmental impact assessment was initiated before 11 December 2009.” 

The newly inserted paragraph 10 establishes an active defence standing (the option of lodging a complaint) for non-governmental organisations and municipalities. They have the possibility of challenging a permitting decision in court without ever having become parties to the proceedings on the issuance of such a decision. This right of action is only conditional on these entities having submitted written comments during the EIA procedure. 

In order to remove any doubts concerning the applicability of paragraph 10, the newly inserted paragraph 11 provides that an action may be filed under the preceding paragraph even if the EIA procedure was initiated prior to 11 December 2009 (i.e. before the date when Act No. 436/2009 Coll., when paragraph 10 was inserted into the Act on EIA, came into effect).

We can therefore conclude that this amendment to the Act on EIA does concern the ability of non-governmental organisations to challenge a permitting decision, but not the status of individuals as parties to the proceedings.

6) What are the provisions of Czech legislation concerning the right of action of individuals (including foreigners) to initiate judicial review of permits enabling the implementation of the project (development consent) issued after the completion of the EIA procedure? May the proposed review be based on both a procedural and a substantive legal framework? Does the law provide for the option of imposing an injunction (with suspensory effect or a provisional ruling) when the proposal for a review is submitted?

As has been described above in Point 1 of this response, both natural and legal persons may attend the subsequent proceedings pursuant to the Building Act. Under the Building Act, all parties to the subsequent proceedings have a right of action, on condition they comply with the statutory requirements. Quotations of Act No. 150/2002 Coll. (Code of Administrative Procedure) are attached.

The Act does not distinguish between domestic and foreign parties. Neither is the scope of the review restricted in this regard – natural persons may seek review of the legality of both procedural and substantive law. In certain cases judicial review is limited to procedural legality by the court if an action is brought by a civic association as a legal entity
. However, the applicable legislation does not contain any restrictions in this sense. 

The institute of suspensory effect is regulated by the Code of Administrative Justice (Act No. 150/2002 Coll.) in Section 73: “At the complainant’s request after hearing the defendant’s opinion the court shall by a resolution award suspensory effect to the complaint providing the execution of the decision or other legal consequences of the decision would result in irreparable damage to the complainant, the award of suspensory effect does not unreasonably affect the acquired rights of third persons and is not contrary to the public interest. The award of suspensory effect stays the effect of the contested decision until the conclusion of the proceedings before the court.”
In general, therefore, the plaintiff may always petition the court for the imposition of a provisional ruling. However, despite the foregoing general rule, the institute of suspensory effect has been rejected ad hoc for actions based on the Act on EIA (Section 23 para. 10). In practice however, this provision is almost never used because the affected public is also guaranteed access to the courts through its participation in the subsequent proceedings (Sec. 23(9) of the EIA Act, Sec. 70 of the Nature and Landscape Protection Act, etc.), which, in the event an action is brought, will apply suspensory effect without any restrictions. 

Also, according to the court records “…plaintiffs from the affected public must be accommodated in their proposals to recognise the suspensory effect of an administrative action to avoid a situation where, during the time when the administrative action is being decided on, the authorised project is irrevocably implemented (typically by the completion of construction). If the proposal to recognise suspensory effect is not accommodated, this would result in a violation of Article 9 para. 4 of the Aarhus Convention and Article 10a of Directive 85/337/EEC, because the judicial protection provided would not be timely and fair.“

The institute of the provisional ruling is embodied in Section 38 of the Code of Administrative Justice. Under this provision, the plaintiff also has the possibility, as well as bringing an action, of petitioning the court for a provisional ruling, in order that the court may resolve to impose on the parties the obligation of having to do something, to restrain from doing something or to endure something.

This institute is in fact a far more appropriate tool for assessing the legality of the EIA procedure than that of suspensory effect (e.g. it provides for implementation of those parts of the project, which are evidently not subject to the filed complaint, although they are part of the same act, which is being complained of). That is why provisional ruling is preferred in Sec. 23(10) of the EIA Act.

In any case that means the public involved can demand legal relief in line with the Aarhus Convention even in the case of Sec 23(10) of the EIA Act; though not in the form of suspensory effect, but in the form of provisional ruling.
7) Under Czech law, what are the options (conditions) for individuals (including foreigners) to contest acts and/or omissions of the authorities involved at each stage of the decision-making process (zoning procedure, building procedure, EIA etc.)? Please provide details, primarily concerning the decision-making process relating to the Temelín nuclear power plant project.

As regards the options for bringing an action after the completion of the EIA procedure, we states the following. According to the provisions of Section 1 para. 3 and Section 10 para. 3 of the Act on EIA and the established case law of the administrative courts
 the EIA statement constitutes a professional basis, which cannot be attacked separately, but only later, as part of an action against the issued subsequent decision, where it is possible to petition for the revocation of the subsequent decision, inter alia, for reason of breach of the Act on EIA. 
The possibility for natural and legal persons to bring an action after the issue of either a zoning permit or a building permit has been described in Point 6, or Point 1 above. The Building Act grants the right of action to all parties to the subsequent proceedings, provided they comply with the statutory requirements.

8) Please provide information on the German-Czech Commission (Deutch-Tschechische Kommission) on issues of common interest in connection with nuclear safety and radiation protection, on its establishment (i.e. on the basis of a bilateral agreement), nature, purpose, objectives and functions. Furthermore, is the information processed and prepared by the Commission available to the public? Are its meetings open to the public? Does the Commission take into consideration comments from the general public in Germany and the Czech Republic during its deliberations?

The Czech-German Commission is an jargon name for the regular annual meeting between delegates from the Czech Republic and the Federal Republic of Germany organised in accordance with the Agreement between the Government of the Czech Republic (or the then Government of the Czech and Slovak Federative Republics) and the Government of the Federal Republic of Germany to settle issues of common interest in connection with nuclear safety and radiation protection. It is therefore not a “Commission” with a fixed membership, but the participants are appointed by each of the parties on an ad hoc basis for each meeting. The aim of the intergovernmental agreement referred to above is to facilitate the international exchange of information, particularly concerning (1) the development of peaceful uses of nuclear energy and related legal regulations, (2) experiences in the operation of nuclear facilities, including nuclear safety systems, and (3) the results of programmes to measure emissions from nuclear facilities. Information in the areas listed in the Agreement is not only provided at meetings held once a year, but also continuously throughout the year. 

The purpose of the meeting is not to create or to process the information, but simply its exchange. Meetings are held at Government level and serve to inform Governments (and particularly regulatory bodies) about the situation of the other party to enable them, inter alia, to be able to respond to questions from the general public. Consequently, citizens address questions of the regulatory body of their country and, if it does not have the information requested immediately available, it immediately consults the other party (even outside the regular meetings). Given that information protected as trade secrets are also exchanged at these meetings, they are not directly disclosed, but the public is informed through the procedure referred to above through the regulatory body.
� Compare in this respect the judgement of the Court of Justice in case C-416/10 Križan and others, section 103, according to which “it is settled law that authorisations within the meaning of the Directive [EIA] may be a combination of several different decisions if the national proceedings, which enable the notifier to be authorised to begin work to implement his project, include several consecutive stages (see to that effect the judgements dated 7 January 2004, Wells, C-201/02, Recueil, p. I-723, section 52 and 4 May 2006, Commission v. United Kingdom, C-508/03, Coll. decision ps. I-3969, section 102).”


� For example, under Section 70 paras. 2 and 3 of Act No. 114/1992 Coll., civic associations whose mission is to protect nature and the landscape can become parties to the subsequent proceedings. The only condition is that they submit a request to the competent authority that the association be informed of the start of administrative proceedings and that they subsequently makes a written application to these proceedings.


� �HYPERLINK "http://portal.cenia.cz/eiasea/detail/EIA_MZP230"�http://portal.cenia.cz/eiasea/detail/EIA_MZP230�


� Sec. 65(1) Who claims that his/her rights were breached, either directly or due to breach of his/her rights during a preceding procedure, by an administrative body’s act constituting, changing or stipulating his/her rights or duties (“decision” hereinafter), can demand by lawsuit that such decision be cancelled or proclaimed null and void, unless stipulated otherwise in this Act or a special act.


Sec 66(4) The complaint can also be filed by persons/entities who are expressly authorised to that by special act or international agreement, which is part of legislation.  





� The findings of the Constitutional Court I. ÚS 2660/08, which concluded that legal entities do not have a constitutional right to a favourable environment under Article 35 of the Charter of Fundamental Rights and Freedoms and therefore cannot directly sue the courts for breach of this right under the Charter, is often cited. 


� Judgement of the Supreme Administrative Court file ref. 1 As  39/2006.





� Compare for example the judgement of the Supreme Administrative Court of 29 August 2007, ref.no. 1 As 13/2007-63, �HYPERLINK "http://www.nssoud.cz/"�www.nssoud.cz�. „…Convention nor Directive do not require a separate direct and immediate review of and decisions, acts or omissions related to the project, as claimed by the complainant. It is sufficient that they are examined at the stage when such actions intervene in the legal sphere of natural and legal persons. However, any intervention into the subjective rights of the complainant will only occur once a final decision has been issued. Because of this, the complainant’s objection that the examination of the relevant opinion together with the subsequent decision on the application for development consent is contrary to the Directive referred to above is unfounded …“.
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