1. QUESTION
Please clarify the relationship between article 14 of the Regulation on information and participation of the public and public concerned in environmental matters and article 16, paragraph 3, and 142, paragraph1 of the Environmental Protection Act.

ANSWER:
Relationship between Environmental Protection Act and Regulation on information and participation of the public and public concerned in environmental matters- legal strength
Usually, legal rule is not given in just one article. Frequently one legal rule as a rule which regulates legal relationships between addressees is given in few articles, even more in a few legal acts. And so the rule which stipulates a moment when public interferes in decision-making process is not given only in one article of the Environmental Protection Act but in several acts including the Regulation on information and participation of the public and public concerned in environmental matters.
 Regulation on information and participation of the public and public concerned in environmental matters in relationship with the Environmental Protection Act is a legal act of a lower legal strength, it is an act which elaborates and arranges legal relationship (public participation) more detail than Environmental Protection Act does- in which that legal relationship is stipulated so that antinomies could be avoided and legal security could be ensured.

Relationship between Environmental Protection Act and Regulation on information and participation of the public and public concerned in environmental matters - interpretation of a legal rule

Every act proclaims basic principles and so does the Environmental Protection Act (EPA). Legal principles of one legal system express fundamental values of that system. In such system all legal regulations must be harmonized with proclaimed principles and all regulations must be interpreted within the sense of those principles. In environmental law system, Environmental Protection Act in Chapter II gives us a generally accepted environmental protection principles as a leitmotiv of what legal standards to gratify. And so, the Article 16.  of EPA is a source of public right to participate in procedures related to the environment as it reads in paragraph 3:

„(3)The public has the right to participate in the procedures for: identifying starting points, developing and adopting strategies, plans and programs and in developing and adopting regulations  and general acts pertaining to environmental protection.“

Principle elaboration- legal regulation- Environmental Protection Act
Proclaimed principle/ legal standard of public participation is in more detail elaborated in the Chapter IX which gives us a regulation on public information, participation of the public and public concerned and access to justice in relation to environmental matters.
Article 142. paragraph 1. reads:

„The public also has the right to express their opinions, objections and suggestions on draft proposal of plans and programs concerning the environment, for which the obligation of strategic assessment is not prescribed by this Act.“
Public participation in this article is more detail elaborated than in the Article 16 in way that stipulates the way how to participate- by expressing opinion, objections and suggestions and time when to participate in most early phase- on draft proposal of plans and programs concerning the environment.
Legal rule elaboration- Regulation on information and participation of the public and public concerned in environmental matters
Even more detailed, public participation is elaborated by legal act of lower legal strength then the law- Regulation on information and participation of the public and public concerned in environmental matters. Very important is to highlight Article 14 of the Regulation because it elaborates in details the way public has to be informed and the way of public participation in procedures given in Article 142. of EPA.
Article 14. gives us:

· A regulation on obligation of competent body which is in charge of development and adoption of plans and programs to publish on its official web page an information on the development of the draft proposal of the plan or program.
· A regulation on what shall information contain in particular and among other there must be a summary of the procedure which is conducted in relation to the development and adoption of the plan and program (the order of actions and participants in the procedure).
Procedure summary is very important to the public because it gives to the public information about who are participants in process, order of action in the procedure, phases of process, time frames of those phases and how does consultation procedure .
If public and public concerned do not have opportunity to participate in initial meetings before information has already been published, than the first information about the fact that the process was initiated is given to them at the moment of information publication.

Once the information has been published public has opportunity (unless they were already involved in process at initial meeting) to legitimate themselves as concerned parties in the process. Active legitimating gives them the right to involve in developing process of a certain plan or program.  Otherwise, public and public concerned would be left ignorant about process and that will result with the adoption of plans and programs without public participation.
Therefore, relationship between EPA and Regulation is a relationship of an act of higher legal strength towards an act of lower legal strength. Act of less legal power arises from legally stronger act, and it elaborates stronger one in more detailed way and does it in sense of proclaimed principle of public participation.
2. QUESTION
On the basis of the clarification provided under question 1 above, please consider to what extent and how the requirements of article 6, paragraphs 3,4, and 8 of the Convention are implemented in the environmental decision-making leading to the adoption of waste management plans.

ANSWER:

Possibility of public participation in developing process of waste management plans is ensured by Aarhus Convention in which Article 7. stipulates public participation in development and adoption of plans, programs and politics regarding environment:
„Each Party shall make appropriate practical and/or other provisions for the public to participate during the preparation of plans and programs relating to the environment, within a transparent and fair framework, having provided the necessary information to the public. Within this framework, Article 6 paragraphs 3,4 and 8 shall be applied. The public which may participate shall be identified by the relevant public authority, taking into account the objectives of this Convention. To the extent appropriate, each Party shall endeavor to provide opportunities for public participation in the preparation of policies relating to the environment. “
Participation of the public and public concerned in development and adoption of waste management plans is based on Republic Croatia legal regulations in force and especially on:

· Regulations of Environmental Protection Act
· Article 140. of EPA

Informing the Public and Public Concerned of their Right and Participation in Procedures and Related Deadlines 
(1) In the early phase of the procedure when all options are still open, public authorities shall through public notices, advertisements and other appropriate media including electronic media, that is, in an appropriate manner, inform the public and the public concerned on: requests received from the developer, operator and company and draft plans and programs for which strategic assessment is not performed; draft implementing regulations and/or generally-applicable legally binding normative instruments as well as related procedures performed in accordance with this Act and special regulations. 

(2) The public notice referred to in paragraph 1 of this Article must contain data on the matter on which the public is being informed, including information on the right of the public and public concerned to participate in related procedures carried out in accordance with this Act, as well as information on the authorities to which relevant opinions, suggestions and/or questions may be submitted. 

(3) The minimum deadline for public participation within the meaning of Article 141 paragraph 1 of this Act and within the meaning of Article 142 paragraph 1 of this Act shall be 30 days. 

(4) In establishing proposals of decisions on requests made by the developer, company or operator, draft proposals of plans or programs and proposals of acts and implementing regulations as well as other generally-applicable legally binding rules which may have a significant environmental impact, the results of public participation and participation of the public concerned, when participation of the public concerned is prescribed by this Act, must be reviewed. 

(5) After the suggestions and opinions expressed during the procedure for participation of the public and public concerned within the meaning of Article 139 paragraph 1, Article 141 paragraph 1 and within the meaning of Article142 paragraph 1 of this Act have been reviewed in accordance with paragraph 4 of this Article, the competent body shall inform the public and the public concerned of its decision and the reasons on which its decision is based, including data on the procedure related to participation of the public and public concerned.

· Article 142. of EPA
(1) The public also has the right to express their opinions, objections and suggestion on draft proposals of plans and programs concerning the environment, for which the obligation of strategic assessment is not prescribed by this Act.
(2) (2) Public authorities shall ensure timely and efficient participation of the public in the process of drafting and amending plans and programs referrers to in paragraph 1 of this Article, which they adopt within the scope of their competence.

(3) The list of plans and programs from the field of environment protection, for which is necessary to enable public participation in accordance with paragraph 1 of this Article, shall be established by the regulation referred to in Article 137 paragraph 2 of this Act.

(4) The regulation referred to in Article 137 paragraph 2 of this Act shall also lay down, along with each plan and program from the established list, which public may participate in the procedure referred  to in paragraph 2 of this Article, taking into account the appropriateness of participation of the relevant public concerned in terms of the content of the plan or program from the list.

(5) The provision of this Article on the public participation procedure does not apply to plans and programs which are adopted for the purpose of national security or civil protection.
· Regulations of Regulation on information and participation of the public and public concerned in environmental matters
-Article 3. of Regulation

Manner of publishing information  

(1) The competent body shall be responsible for accuracy, timeliness, comparability and availability of the information provided in environmental matters. 

(2) The competent body, as a rule, shall provide and publish the information under its competence, which it is obliged to provide pursuant to the Act and this Regulation, on its web pages. 

(3) The competent body, given the complexity and nature of the subject matter on which it is obliged to provide information in accordance with the Act and this Regulation, except by means of its web page, may also provide such information through other means of informing that are more appropriate in a specific case given the local community or individual citizen, specifically: 

– Public notices in the press, 
– Public notices in the official journal of a local or regional self-government unit, 

– Public notices on the notice board at a particular location, 

– Notices in other means of public information – electronic media, etc. 

– notices on relevant notice boards, etc

– and by written publications. 

(4) When the information procedures regulated pursuant to the Act and this Regulation are used to inform the public concerned, the competent body shall publish the information by displaying it on the notice board at a particular location, as well as in the local or regional press. 

     -Article 4. of Regulation
Mandatory duration of the period for information dissemination 

 (1) Information which is provided in accordance with the provisions of this Regulation shall be published for a period of 30 days. This period shall begin on the date specified on the main page of the web page on which the publication of information is announced. 

(2) By way of derogation from paragraph 1 of this Article, when information is provided for the purpose of public participation in the procedure of preparation of laws and implementing regulations and other generally-applicable legally binding rules, which may have significant effects on the environment, including the procedures of preparing amendments thereof, the publication of information shall last no longer than 30 days. 

(3) The publication of information shall be announced on the main page of the web page by copying the introductory part(without the heading) and name of the act by which the information is provided. 

(4) By way of derogation from paragraph 1 of this Article, information that is, except on the web page, also published in other means prescribed in accordance with this Regulation (such as press, radio, etc.) may be published in a shorter period or only on one occasion. In such cases, it shall be mandatory to provide the duration of the information dissemination period according to the date on the web page referred to in paragraph 1 of this Article of Regulation.
Pursuant to the said above:

- Article 6. paragraph 3.  of the Aarhus Convention is implemented in Croatian legislation trough Article 140. paragraph 1. and Article 3. of Environmental Protection Act and Articles 3. and 4. of Regulation  

- Article 6. paragraph 4. of the Aarhus Convention is implemented in Croatian legislation trough Article 142. of EPA.

-  Article 6. paragraph 8. of the Aarhus Convention is implemented in Croatian legislation trough Article 140 paragraph 4. and paragraph 5. of EPA.
Regulations of EPA and of Regulation relating to the public participation must be interpreted in sense of proclaimed principles of Aarhus Convention and principles of EPA in a way:

That public has the right to participate in the early phase of the procedures for: identifying starting points, developing and adopting strategies, plans and programs and in developing and adopting regulations and general related to the environment. Public must participate in the early phase of the procedure when all options are still open and participation of the public can be ensured efficiently. The „early phase“is not defined by EPA, but

language phrase „when all options are still open“ is suggesting an early phrase in sense of including public in developing process of draft proposal of certain plan or program.
3. QUESTION

What are the time-frames provided by law and practice for the public participation procedure?

ANSWER:
Environmental Protection Act in Article 140 paragraph 3. stipulates:

„(3) The minimum deadline for public participation within the meaning of Article 141 paragraph 1 of this Act and within the meaning of Article 142 paragraph 1 of this Act shall be 30 days.“ 
Regulation on information and participation of the public and public concerned in environmental matters in Article 4 paragraph 1 and 4 stipulates:

  (1)Information which is provided in accordance with the provisions of this      Regulation shall be published for a period of 30 days. This period shall begin on the date specified on the main page of the web page on which the publication of information is announced.

(4) By way of derogation from paragraph 1 of this Article, information that is, except on the web page, also published in other means prescribed in accordance with this Regulation (such as press, radio, etc.) may be published in a shorter period or only on one occasion. In such cases, it shall be mandatory to provide the duration of the information dissemination period according to the date on the web page referred to in paragraph 1 of this Article. of Regulation.

It is not rare in Republic of Croatia that good legal solutions do not work in practice. The consequence of the absence of political elite awareness about the fact that public participation contributes developing better and more efficient plans and programs, results with the fact that in practice public participation is usually  avoided or reduced to the legal minimum.
Speaking from our experience, public and public concerned participation in developing procedure of draft proposals of plans and programs almost does not exist. According to our knowledge public inclusion in working groups or presence in preliminary meetings never happened. We can say that only after governmental changes in 2012. had happened  and as Miss Holy has become head of Ministry of environmental and nature protection, working group made of all participants was formatted and so public and public concerned did get included in developing process of Draft proposal of Amendments on Environmental Protection Act. Unfortunately as Mrs. Holy left position of head of Ministry that working group was dissolute.

Retrospectively, the practice is even worse.

In 2008. Splitsko-dalmatinska County adopted Waste Management Plan of Splitsko-dalmatinska County. Information about beginning of plan development process has not been published on Splistsko-dalmatinska County’s official web site nor was public debate organized. The fact that Plan was made and that County Council was going to decide about it we have found out from announced Agenda for the meeting of the Council which was scheduled for 14. February 2008. In that meeting Waste Management Plan of Splitsko-dalmatinska County was adopted.
As soon as we have found out about that fact, on 13. of February 2012. we sent an urgent letter (Office Number: 21/08) to the President of Committee of Spatial Planning and Environmental Protection of Splitsko-dalmatinska County Mr. Venko Čurlin because we wanted to notify that one of the Committee’s tasks by Agenda for Committee meeting is an adoption of waste management plan which has been developed without public participation and public insight of a plan. As such practice has been against the provisions of Aarhus Convention we made an appeal for Committee to draw out adoption of a Plan from Agenda. On 15. February we have sent a letter (Office Number: 23/08) to the Ministry of Environmental Protection and Physical Planning and Construction addressed to the Mrs. Marina Dropulić by which we demanded abolition of, at that time already adopted, Waste Management Plan of Splitsko-dalmatinska County. Two months later on 10.4.2012. Association Sunce received an answer from Ministry which reads (Notice: following is provisional translation!):
„Dear Sirs,

Further to your letter by which you demanded abolition of Decision of adoption of Waste Management Plan of Splitsko-dalmatinska County we give you following answer:
-according to the Article 10 of Waste Act (NN 178/04,111/06) county waste management plan is to be adopted by county council or City council of City of Zagreb
- further the above, we refer you to send the demand for abolition to the body which adopted Plan“
Signed by State Secretary Mr. Nikola Ružinski.

 We think that there are well educated and competent staff employed in Ministry so this is no case of ignorance but rather conscious act of adopting waste management plans without public participation. Also we think that this is consequence of public government’s opinion that public wants to sabotage the process of adoption of waste management plans in general. On other side interested public at that time was not well organized to stand against such inert and slow administrative system by using legal actions. 

We have had similar experience in a process of adoption of Waste Management Plan of City of Split which has also been adopted without public participation and without public insight of a Plan.
We want to point out that City of Split is the second largest city in Croatia and administrative centre of Splitsko-dalmatinska County. Split is very important economical, industrial, cultural and educational centre to which biggest number of high educated people is migrating every day. Therefore we do not have understanding for non compliance with procedures stipulated by law in process of adoption of such important documents for our community and for every citizen by it self. Such mistakes we can justify by lack of educated staff in some small provincial villages, but for one county such is Splitako-dalmatinska County and one city such as Split this type of mistakes could not been made accidently.
