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“Communication to the Aarhus Convention’s Compliance Committee”
COMPLAINT
LODGED BY THE ASSOCIATION FOR NATURE, ENVIRONMENT

AND SUSTAINABLE DEVELOPMENT SUNCE AGAINST REPUBLIC OF CROATIA,

DUE TO VIOLATION OF THE ART. 7 OF AARHUS CONVENTION

Republic of Croatia is the  signatory to the Convention on access to information, public participation in decision-making and access to justice in environmental matters (Aarhus Convention ) dated June 25, 1998.  Enacting the Law on adoption of the Convention on access to information, public participation in decision-making and access to justice in environmental matters, Croatia ratified it on December 8, 2006.  The Convention is further implemented in the Croatian legislation through Environmental Protection Act, Law on access to information, Regulation on information and participation of the public and public concerned in environmental matters, Regulation on strategic environmental assessment of plans and programmes.

-----------------------------------------------------------------------------------------------------------------------------
On March 30, 2011 Number: 82/11 (copy attached) the Association for Nature, Environment and Sustainable Development Sunce/Sun  (hereinafter referred to as: Sunce) sent to the Ministry of Environmental Protection, Physical Planning and Construction (hereinafter referred to as MZOPUG) the petition regarding the erroneous interpretation of Croatian  legislation in force, due to which there has been no inspection control in the process of adoption of numerous waste management plans without public participation.

Waste management plans in the number of towns in Republic of Croatia (Hvar, Sinj, Stari Grad, Vis, Vrgorac, Marina, Otok, Postira, Sućuraj, Zagvozd etc.) are adopted without participation of the public. The argumentation for such a practice and the absence of inspection control during the procedure of their preparation, the subject Ministry – MZOPUG in its response dated April 27, 2011 CLASS: 018-05/10-02/2 (copy attached) explains by the fact that - „Waste management plans according to the Environmental Protection Act are not considered as documents of sustainable development and environmental protection, however according to the art. 7 of the Waste Act (Official Gazette no. 178/04, 111/06, 60/08 and 87/09) they are considered as planning documents on waste management, and for their enactment the law does not explicitly prescribe the obligation to provide for the public participation in the process of their preparation and adoption“.

Pursuant to this fact, they continue with their argumentation … „the environmental protection inspection of the Ministry - MZOPUG, according to the art. 202 of the Environmental Protection Act, was not even authorised to control the process of their preparation and adoption.“

The attitude of the Ministry - MZOPUG is wrong.

A r g u m e n t a t i o n

Environmental Protection Act (hereinafter referred to as: ZOZO) in regard to the Waste Act  (hereinafter referred to as: ZOO) has the status of lex generalis in regard to lex specialis, and as such is granted the priority in the implementation. It means that  the higher rank law will always be implemented in respect to the lower rank law, i.e. it will prevail in the part where single issues are not regulated by specific law or by lower rank law. In Waste Act there’s not a single article which explicitly states that the public is excluded from the procedure of their adoption, in fact, the public is not at all mentioned in ZOO.  It leads to only one conclusion: considering that lex specialis has not prescribed differently, the issue of public participation is subject to the provisions of lex generalis i.e. ZOZO and its subsequent bylaws. Moreover, the participation of public is not implemented in any of the specific environmental laws. Something like that is not necessary, because the issue of participation of public in environmental issues is resolved in unique way by umbrella law – ZOZO  and it applies to all specific (special) environmental laws.

· Pursuant to the above stated  art.16 par 3 of ZOZO reads: “Public has the right to participate in the procedures of definition of starting points, preparation and adoption of strategies, plans and programmes, and in the preparation and adoption of regulations and general laws related to the environmental protection”.
· Further on, art. 142 of ZOZO reads: “The public is entitled to present its opinion, objections and proposals to the drafts of proposals of plans and programmes related to the environment, which are not subject to the mandatory strategic assessment”.  Waste management plans are not subject to the mandatory strategic assessment.
· Finally, “Regulation on information and participation of public and concerned public in environmental matters” in the art. 14 and 15 does not make any difference between planning documents and documents of sustainable development and environmental protection, but it regulates the issues of public participation for all the procedures of adoption of plans and programmes (except for those which are subject to strategic assessment),
Argumentation of Ministry – MZOPUG that the waste management plans of the towns and municipalities are planning documents (art. 7 paragraph 1 of Waste Act) by itself does not exclude them from being in the same time also the documents of sustainable development. On the contrary, waste management, recovery and recycling of waste are essential element of the sustainable development and resources’ savings for future generations, and major burden to environmental components.

· According to the article 188 paragraph 2 of ZOZO, the scope of the inspection control is the control over the “adoption and implementation of the documents of sustainable development and environmental protection”.  Since form the above exposed results that the waste management plans are documents of sustainable development and environmental protection, the environmental protection inspection was in charge to act during their preparation and adoption.

Republic of Croatia is signatory to “the Convention on access to information, public participation in decision-making and access to justice in environmental matters (Aarhus convention ) O.G. International Treaties 1/07 which prescribes the participation of public in decision-making process regarding the plans and programmes which refer to the environment related to some specific activities ( art. 7 of the Convention).  As well, it is also prescribed the obligation of the parties to the Convention to provide for the participation of the public during the adoption of the planrealting to the environment, within a transparent and fair framework.   According to the “Constitution of the Republic of Croatia” international treaties which are stipulated and ratified in compliance with the Constitution, and which are in force, make part of the internal rule of law of the Republic of Croatia, and their legal impact is superior to the law ( art. 140), therefore it results that although Waste Act does not speak about the participation of the public, anyway there’s the task of participation of the public in the process of the preparation and adoption of the plans, and alike the waste management plans, on the grounds of the Convention on access to information, public participation in decision-making and access to justice in environmental matters.

In the context of the adjustment of Croatian legal system with EU acquis comunitaire, the obligation of public participation in adoption of waste management plans also results from the article 31 of Framework Waste Directive, and from the item A of the Appendix I to Directive 2003/05 EZ on public participation regarding the preparation of specific plans and programmes relating to the environment, which explicitly specifies waste management plans and programmes as the documents  which are adopted with binding public participation.
From all the above results that in number of municipalities and towns of the Republic of Croatia, in the process of adoption of waste management plans without public participation – Croatian legislation in force has been violated, incurring harm to the public interest,

The Association Sunce, and the overall public has not been informed on their adoption and thus has not been given the opportunity to react in time objecting to the observed irregularities.

We submit these remarks aiming at drawing the attention to the illegality of adoption of controversial plans, just in the moment when we have become familiar with these circumstances, in the time of preparation of II National Report on Aarhus Convention.  Since our remarks have not been accepted, and no procedures for protection of public interest have been initiated in all the situations of disrespecting legally established procedure of adoption of waste management plans, which according to art. 42 of the Law on general administrative procedure, were in the competence of Ministry – MZOPUG, all the other legal remedies according to Croatian legislation in force have been exhausted.

Therefore 

w e  p r o p o s e

to accept the argumentation submitted by the Association Sunce, and to order the Ministry - MZOPUG to initiate the process to protect public interest in all the situations of disrespecting legally established procedures of adoption of waste management plans, and to pronounce the existing waste management plans awhich are adopted without respecting legal procedure, as being null and void.

                         President of Managing Board 
  of the Association Sunce

 Zrinka Jakl, B.Sc. Biology 

signed – sealed 
Attachments:

1. Environmental Protection Act (OG 110/07)
2. Waste Act (OG 178/04, 111/06, 60/08, 87/09)
3. Regulation on information and participation of public and concerned public in environmental matters (OG 64/08)
4. Copy of Petition of the Association Sunce sent to Ministry of Environmental Protection,  Physical Planning and Construction, dated March 30, 2011 - No. 82/11
5. Copy of the answer received by Ministry - MZOPUG dated April 27, 2011;

      Class: 018-05/10-02/2, No. 531-16-2-11-50 dated April 27, 2011

	I , Snježana Knezović , Permanent  Certified Court Interpreter for  the  English  and Italian language, nominated  by  the  Decision of the President of the District Court  of  Split   No.4 -Su-64/01 dated April 24, 2001 and 4 Su 139/09 dated January 23, 2009 hereby certify that the subject translation of:               

· Association SUNCE, Croatia - Complaint ; violation of Aarhus Convention  
exactly corresponds to the original document issued  in  Croatian language.

Split,  November 26, 2011                                   

No.  260 / 2011                                               
                                                                                                          ____________________                                           

                                                                                                      Knezović    Snježana
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