Response of the Party Concerned
to the ACCC’s Draft findings and recommendations regarding Communication ACCC/C/2011/63
In reaction to your letter of 18 July 2013 forwarding the draft findings and recommendations, the Party concerned would like to raise serious concerns about the substantive aspects addressed in the draft and the conclusions drawn thereof. Furthermore we propose some amendments/clarifications to some parts of the draft which the Committee is invited to consider for inclusion. These do, however, not remedy our substantive concerns. 
The Party concerned maintains its principal position - in line with the EU Commission Proposal for a Directive COM (2003) 624 final – that there is no obligation under the Aarhus Convention to extend standing of NGOs (or other members of the public) to criminal (penal) proceedings (see Art 2 para 1 lit f of the proposed Directive: “’environmental proceedings’ means…other than proceedings in criminal matters…”). Considering the wording of Article 9 para 3 of the Convention, the Party concerned believes that the Convention leaves room to the Parties to implement the provisions of the Convention in accordance with their established legal systems and does not request to fundamentally change these systems in order to comply with the Convention. The Party concerned invites the Committee to reconsider its draft findings and recommendations in the light of the following aspects:

a) Under the Committee’s assumption that the criticized absence of administrative or civil proceedings providing for sufficient standing rules for NGOs in matters of wildlife or endangered species protection falls short of the obligations under the Convention (para 50 ff, para 57 ff), it would be understandable if the Committee – as a first consequence – found that due to the absence of such proceedings the Party concerned fails to comply with the Convention and – as a further consequence - recommended that the necessary administrative or civil proceedings be implemented. This would be in line with the findings and recommendations in case ACCC/C/2010/48. Instead, the Committee draws the conclusion that due to the absence of administrative or civil procedures, the lack of standing in criminal (penal) proceedings constitutes a matter of non-compliance in itself.

b) This conclusion would, in effect, also be counter-productive to the Convention's objectives to protect the environment: The (alleged) lack of standing in administrative proceedings prior to an impact on the environment (as in permitting or licensing procedures) could not be duly compensated by standing in penal proceedings after such an (allegedly illegal) impact has been made.

c) While it may be debated - following the Committee's findings in case ACCC/C/2010/48 - whether Austria's administrative proceedings provide sufficient standing for NGOs, it is beyond the Convention's scope to recommend fundamental changes to a Party‘s criminal law system. Undoubtedly, the recommended "rights to challenge" in a criminal law context - that would for instance enable NGOs to challenge the acquittal of a suspect - would constitute such a fundamental change since it would effectively extend powers of the public prosecutor (who is under strict professional liability to act solely in the public interest and has clear constitutional duties and obligations) to NGOs (that are not bound by any similar obligation). Such an extension of prosecuting powers to third parties (that take a partisan interest in the matter at stake, as NGOs regularly do) would meet severe objections under Austrian constitutional law, in particular concerning the principle of fair trial and the rule of law.

In the opinion of the Party concerned, it would in effect be detrimental to the Convention’s aim and objectives to extend its scope to criminal proceedings, because – due to the specific nature and the constitutional framework of Austrian criminal (penal) law – such a step would not only appear to overstretch the scope of the Convention but also not necessarily ensure an effective remedy.
Furthermore, the Party concerned also maintains its position - again in line with the EU Commission’s Proposal for a Directive COM (2003) 624 final – that the protection of species is to be granted in the context of nature conservation and biological diversity, that is – in effect – the protection of habitats and species in each EU Member State. The Committee argues that the term “environment” also includes components of biodiversity that have been removed from their habitats (para 54). The Party concerned agrees insofar as the question whether animals may be removed from their habitats, has to be regulated by environmental law in compliance with the Convention. These protection provisions, however, and access to justice in the proceedings related thereto have to be implemented in the laws of the state where the habitat lies and where the (allegedly illegal) removal of a protected species takes place. 
As announced above, we propose some amendments/clarifications (mainly referring to or summing up statements made by the Party concerned) to some parts of the draft which the Committee is invited to consider for inclusion (see track/changes proposals in the attached document). Let us reiterate that these do, however, not remedy our substantive concerns explained above. 
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