Answers to the complementary questions by the Compliance Committee of the Aarhus Convention to the Party concerned (Czech Republic)

Questions:

1) Please provide your comments to the statements of the communicant in paragraphs 50 and 51 of the communication.

2) Please provide the background and explain the reasons why the Czech legal systém differentiates between tenants and owners.

3) With respect to art. 9, para 2, of the Convention, and relating to the rights of non-governmental organizations (NGO´s), please provide, if possible, more recent court decisions than the 2010 decision mentioned in paragraphs 45 of the submissions of the Party concerned (dated 14 March 2011) (i.e. more recent decisions that the judgment of the Supreme Administrative Court of 13 October 2010, Ref. No. 6 Ao 5/2010-43).

Answers:

Ad 1)

The communicant´s criticism is to be understood in the context of the legal order in the Czech Republic where the system of environmental decision-making demonstrates a high degree of fragmentation. Thus for a realization of a certain plan there is a need of many partial permissions.

In the communication the communicant correctly describes the legal status concerning the issuing of the so called noise exemptions according the the Act. 258/2000 Coll. on Public health protection. The assumption of the Communicant that this regulation identifies the proposer of the project as the only participant in the decision-making process is valid.

Similar regulation has its place in the administrative permission procedure under the Act 18/1997 Coll., on the Peaceful use of Nuclear Energy.

The Czech Republic provided generall comments in its written statement to the communication (see para 35-38 there). We are taking the opportunity to once again repeat the already stated arguments (para 37 of the statement):

Furthermore, certain other administrative proceedings are pursued for the purposes of implementation of the project; as correctly stated by the communicant, participation of persons other than the applicant is explicitly excluded in these proceedings. However, the thus-limited scope of the parties, which in its consequence prevents other entities from contesting the decision in courts, is not contrary to the objectives set out by the Convention. Indeed, the nature of the proceedings in question is such that, in themselves, they do not provide authorisation to implement the project. Along with these proceedings, the investor must undergo other proceedings and only the latter result in the “principal” decisions that allow the investor to perform the project. Administrative proceedings on rendering these most important decisions (typically according to the Building Act) are fully open to the public concerned as described in par. 7 to 10 of this Statement, and here the members of the public concerned can also defend the interests of the environment. Subsequently, a person who claims that his rights have been impaired by such a decision of the administrative authority may claim that the decision be cancelled
. Where such a binding basis for the reviewed decision consisted in some other act of the administrative authority, the court shall also review the lawfulness of such an act at request of the plaintiff
.
In this context we would like to draw the attention of the Compliance Committee to the Art. 31 of the Act. 258/2000 Coll. on the Protection of Public Health according to which the permission (noise exemption) becomes obsolete if it is supplanted by the administrative procedure of integrated permission according to the Law on Integrated Prevention (Act. 76/2002 Coll.). The latter regulation defines a broader scope of the administrative procedure participants. According to the Art. 7 of this law the  municipality on whose territory the facility is to be placed is also the participant as well as the regional authority, NGO´s, public service companies, confederation of employers or business chambers that aim for promotion and protection of professional or public interests. Thus the 

Ad 2)

Concerning the second complementary question, the legal system of the Czech Republic distinguishes the conceptions of „tenant“ and „owner“ as two distinctive legal institutions. According to the Civil code the tenant is such a person to whom the lessor, through the tenancy contract, concedes against a payment an object to be used ad interim (in the agreed period) or to be benefited from. The relation of the tenant to the object is thus under all circumstances a mediated relation (in certain specified manner). Compared to this the owner of the object has direct and exclusive legal demesne over a certain object. To the property right corresponds the duty of all other objects not to disturb the owner in his executing the rights towards the object. The property right is the strongest and broadest right in rem. It is absolute right which affects all other persons (erga omnes).

The above mentioned fact is also reflected by the Building act (according to which most important decisions are issued for the majority of proposals that fall under Art. 6 of the Convention) that stipulates that the full-fledged participants of the land permit procedure are the owners of the neighbouring land estates, thus not the tenants. Similar construction is valid also in the relation to the building permit procedure. It is important to state that from the full-fledged participation in the procedure relatively broad entitlements emerge that go beyond the requirements of the Convention, including the right to appeal the decision. 

In spite of this the legal regulation in force ensures the participation of public in both processess of land planning and land decision procedures. The public is enabled to become actively involved and to file comments in the process of creation of relevant kinds of land-planning documentation 

In the land-planning procedure the participation of the public is ensured on the basis of the obligatory public proceedings which anyone can attend. The public proceeding constitutes the latest stage where comments are to be made to the planned project. Thus, it stands that at the public proceedings, at the latest, the full-fledged participants are to make comments. At the same time, everyone (thus also the tenant) can make comments to the suggested arrangement  (Art. 89 of the Building act). In the final decision the competent authority decides about the comments of the participants and evaluates the comments made by public in the substantiation of its decision (Art. 92 para 1 of the Building act). For the purpose of providing information to the public information boards shall be placed where the authority deems necessary or at the land estate where the project is due to be realized. 

Ad 3)

The tendency towards an extensive interpretation of the locus standi, including potential direct application of the EU acquis, has been relatively apparent recently in the decision-making process of Czech courts. Nevertheless, the cited decision of the Supreme Administrative Court of 13 October 2010 (Ref. No. 6 Ao 5/2010-43) can be viewed as a pioneering decision. In this regard the Ministry of the Environment is not aware of any similar decisions that would follow up or extend the above mentioned decision. 

� Section 65 (1) of the Code of Administrative Justice.


� Pursuant to Section 75 (2) of the Code of Administrative Justice, “The court shall review the contested operative parts of the decision within the scope of the pleas. Where some other act of an administrative authority has constituted a binding basis for the decision being reviewed, the court shall also review its lawfulness on the basis of a plea, unless it is itself bound by it and unless this Act enables the plaintiff to contest such an act through a separate action in administrative justice“.





