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Annex 9

ACCC/C/2010/48 Austria, submission of communicant 8. Oct 2010

TRANSLATION BY THE COMMUNICANT

Key paragraphs of decision VwGH (Zl. AW 2010/06/0001-11 issued on 8. June 2010 – Annex 8) regarding injunction as to A5 motorway Vienna-Brno (CZ). 
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According to § 30 para. 1 Administrative Court Act (VwGG) complaints have no suspensive effect by virtue of the law. According to § 30 para. 2 VwGH
 Upon request of petitioner, however, the Administrative Court is to issue a court order in favor of the suspensive effect, unless it would be contrary to mandatory public interest and after consideration of all interests affected, whether the implementation or the use of the license by a third party, as granted by a ruling, would constitute an unreasonable disadvantage for petitioner.
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The Administrative Court shares the opinion of the authority in question. The mentioned sentence one of Art. 9 para. 4 of the Aarhus convention can not be interpreted in a way that the legal protection in the area of application of the Convention conferred by the Administrative Court is only then adequate and effective if a complaint – in the underlying case concerning the permit for a federal road project according to the 3rd section of the EIA Act – is granted suspensive effect in any case. If national legislation concerning the granting of suspensive effect in administrative-judicial proceedings such as § 30 para. 2 VwGG, refer to the lack of overriding public interests in conflict with the granting of suspensive effect on the one hand and to the weighing of interests between possible public interests and the interests of the petitioner and associates on the other, this is not in conflict with the mentioned Art. 9 par. 4 of the Aarhus Convention. Also, according to the Administrative Court, it is not enough that the complainant invoking environmental interests only globally allege a disadvantage for those environmental interests. In line with the principle that in the area of application of the Aarhus Convention such review procedures shall grant suspensive legal protection, it seems, according to the Administrative Court, acceptable to check if the granting of suspensive effect is in conflict with overriding public interests or if a weighing of interests with the public interests in question speaks against the granting of suspensive effect. Because the project in question will be lowering the accident rate on the existing road B 7 regarding perilous accidents or heavy accidents respectively by 36%, in any case overriding public interests stand against the granting of suspensive effect (see amongst others ruling Zl. AW 2005/05/0120 of 27 December 2005). 
But even if the presence of overriding public interests was negated, a weighing of the public interests in question (in the underlying case the better protection of life and health of the road users in this area, the considerable improvement of traffic safety of a road, the important function of the part of the road in question regarding the trans-European road network, the extensive reduction of immissions on main trough-roads, the economic effects of a large federal roads project) against other public interests (such as the not specified environmental interests of the complainants) must result in favor of the former. 
It has to be mentioned that concerning the necessary sealing and solidifying of the soil in the course of the construction of a federal road, the Administrative Court already argued (see ruling Zl. AW 2008/06/0029 of 1 July 2008) that these measures could, and that was also argued by the parties in this proceeding, be reversed with a certain (considerable) effort at least to a large extent. The party now rightly argues, that the authorities possess adequate legal means to take action against the measures taken without permit and to demand their removal in case of the annulment of the permit or a possible denial of the permit. The authorities are also obliged to make use of these means. Additionally, in case the complainant wins, the project proponent will have to bear the consequences of measures taken, in this case without a permit (see for construction project amongst others  ruling AW 2007/05/0007 of 22 February 2007). 
It does not conflict the mentioned suspensive effect according to the Aarhus Convention if the national law demands that the alleged disadvantage has to be specified accordingly by the complainant (see amongst others ruling Nr: 10.381/A of 25 February 1987 and ruling Zl. AW 2006/04/0001 of 2 February 2006). This duty to specify also exists for institutions which are entitled to protect environmental interests (see ruling Zl. AW 2009/07/0009 of 6 April 2009). The complainants have not complied with this duty to specify. 

The request of the complainants will thus be dismissed. Finally it is noted that with regard to this decision it is not considered necessary to check upon the entitlement of the complainants to file this complaint. This question is subject to decision on the merits of the case. 
� Remark and translation by communciant:


The provision’s full text: 


Administrative Court Act 1985


§ 30. (1) The complaints have no suspensive effect by virtue of the law. The same is true for a motion for reinstatement into the status quo ante because of expiry of the period of time allowed for the complaint.


 (2) Upon request of petitioner, however, the Administrative Court is to issue a court order in favour of the suspensive effect, unless it would be contrary to mandatory public interest and after consideration of all interests affected, whether the implementation or the use of the license by a third party, as granted by a ruling, would constitute an unreasonable disadvantage for petitioner. After any considerable change in the circumstances relevant for the decision in favour of the suspensive effect of the complaint, the matter has to be decided anew in case of being requested by a party. The reasons for the decision in favour of the suspensive effect need only be stated if interests of third parties are affected.


 (3) Court orders according to para 2 shall be served to all parties. In case the suspensive effect is granted, the authority shall suspend execution of the ruling contested and take the necessary steps to this effect; the holder of the contested license is not allowed to practice the license.





