
Schedule E.1 

"De facto"- EIA under "new" jurisdiction
1. 
"New" jurisdiction 
The declaratory screening decision becomes legally binding with the decision at second instance (except in cases where – in the course of a complaint procedure – the Supreme Courts grant suspensive effect). Thus, in case of a "negative" decision, the competent authority under sectoral law has to conduct the permitting procedure without EIA. However, in cases where a party claims and the authority of first instance agrees, that the application of a procedure under the European EIA Directive (85/337/EEC) has been incorrectly denied, Austrian jurisprudence and jurisdiction developed the so called "de facto" EIA. Regardless of a negative screening decision, any permitting authority is obliged to carry out an EIA including public participation and access to justice for the public concerned due to the fact that the European EIA Directive precedes Austrian EIA law.
In a recent decision (30.7.2010, US 7B/2010/4-28, reiterating the decision of the administrative court of 20.3.2003, 2000/03/0004) the Environmental Senate ruled that in cases where 
· the EIA authority  has decided that the project  does not need to be  subject to an EIA or 
· the administrative authorities are conducting administrative proceedings (despite the parties objection that an EIA  should be undertaken)

those persons and legal entities that

· do not have or have not had legal standing in the EIA declaratory and screening procedure but 

· would have legal standing in an EIA permitting procedure 

(that is effectively the neighbours and the NGOs) 

are to be regarded as "potential parties" to the “de facto” EIA procedure. As a consequence, these parties have the right to participate in administrative procedures claiming that an EIA should be undertaken: In invoking this claim, they also have the right to file appeals and complaints. This may result in two possible procedures: 

· In cases where the EIA authority has not yet issued a declaratory and screening decision and administrative authorities or courts decide that an EIA has to be undertaken, they have to refer the case to the EIA authority which then has to conduct an EIA procedure. 

· In cases where the EIA authority has already issued a negative declaratory and screening decision and administrative authorities and courts decide that nevertheless an EIA should have been undertaken, the EIA-Directive has to be directly applied within the relevant administrative proceedings. In these proceedings, legal standing is granted to all parties under the EIA-Act (including neighbours and NGOs).
2. 
Schedule 
The scope of "potential parties" is identical to the parties under the EIA-Act. Thus reference is made to Schedules A to C.2 above.

However, the appellate tribunal may vary from case to case, dependent on applicable administrative laws; in most cases, the independent administrative tribunal will act as second instance.
