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United Nations
Economic Commission for Europe
Att. Mr. Jeremy Wates
Palais des Nations
1211 Genf
SCHWEIZ

Vienna, on 3.3.2008

06018 / US/BS / 77.doc
REF: 
communication with the AARHUS Compliance Committee concerning decision making on establishment of a landfill in Kazokiskes/Lithuania
Ref. ACCC/C/2006/16

Comment to the draft findings and recommendations 
Dear Mr. Wates,
Dear Members of the AARHUS Compliance Committee,

Additional to the comments we already provided in the respect of the draft findings and recommendations we would like to provide additional arguments and comments. 

1. Regarding early public participation when all options are open (Art. 6 para. 4) point 71 of the draft findings and recommendations:

The Committee states in the draft findings and recommendations that it does not exceed the limits of discretion (therefore it is not an infringement to the AARHUS Convention) that certain decisions took place when certain options were already decided up on (landfill or waste incinerator) taking into account, that Lithuanian Law foresees public participation in decision making on plans and programs.

As already stated in our previous comment we agree with this opinion of the Compliance Committee, but we kindly ask the Compliance Committee to clarify in this point, that it is only in line with the AARHUS Convention that decision making (and therefore public participation) takes place, when certain options are already decided, like landfill or waste incinerator, if these decisions were taken in a procedure on an earlier stage with public participation, for example in a procedure regarding plans and programs as foreseen in the Lithuanian law. 

Without such a clarification the decision might be wrongly interpreted, that it is in general in line with the AARHUS Convention to provide public participation after such a decision on a technical choice like landfill or waste incinerator were taken, although in cases when there was no earlier public participation in procedures regarding programs and plans where these decisions were taken. 

In our opinion such a clarification as requested by the communicant would not be an amendment or chancing of the draft findings and recommendations, but just a clarification, which is anyhow in line with the tenor of the draft findings and recommendations. 

2. Comments provided by the party:

The communicants would also like to provide a short reply to the comments submitted by the party.

a. Regarding application of the Convention:

The party mainly states that the Convention is not applicable to the procedure (or at least some procedures) regarding the landfill in Kazokiskes. This I for sure not correct regarding the EIA f, or Kazokiskes, as the EIA was approved (as correctly quoted in the draft findings and recommendations, point 26), on 12th of June 2002, the Convention came into force, for Lithuania on 28th of April 2002 (point 53, draft findings and recommendations).

The Convention was therefore without any doubt applicable regarding the decision to approve the EIA.

b. No earlier procedure with public participation regarding technical choice:
The party, as mentioned above, is mainly stating regarding Kazokiskes, that the approval of the technical plan, respectively all decisions before the approval of the EIA, were carried out before the Convention was enforce for Lithuania. 
Assuming this is correct, the party confirms once more, that regarding Kazokiskes, no procedure was carried out before the EIA, on the decision concerning the main technical choice, like landfill or waste incinerator with public participation to which the Convention was applicable, and when public participation was provided in frame of the EIA (also the public participation was not effective, as described in the draft findings and recommendations) only two alternative sites were presented to the public.

In this respect we ask the Committee once more to establish regarding the landfill in Kazokiskes, in the final findings and recommendations, that no procedure with public participation, to which the convention was applicable was accomplished, regarding the decision on the  main alternatives,  like waste incinerator or landfill, and that this constitutes a failure to observe the convention 
On behalf of the communicants: 

Kazokiskes Community

Ulrich Salburg 
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