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DECISION
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The Board of Judges of Vilnius Circuit Administrative Court consisting of Judges: Nijolė Šidagienė (Chair of the Board and rapporteur), Audrius Bakaveckas and Henrikas Sadauskas, Secretary Violeta Rodzienė, in presence of the Claimant Virginija Ina Stačiokienė, the Claimants’ representatives attorneys Ramunė Dulevičienė and Alvydas Gineitis, the Defendants’ representatives Vitalijus Auglys, Robertas Klovas, Ema Būtėnienė, Gediminas Ratkevičius, Arūnas Butrimavičius, Aldona Giedraitienė, Virgilijus Pruskus and Algirdas Cibulskas, representatives of third interested parties Jurijus Valiūnas, Roma Džiovėnaitė, Vygandas Kastanauskas, Gabrielė Vazniokaitė, Julianas Viduta, at the public court sitting considered the administrative case pursuant to claims joined by a court ruling – the claim of the Claimants Association Kazokiškių Community, Virginijas Ina Stačiokienė and Gediminas Viktoras Gruodis against the Defendants Elektrėnai Municipality Council and Elektrėnai Municipality Administration, Vilnius Region Environment Protection Department of the Ministry of Environment of the Republic of Lithuania, third interested parties – VAATC UAB, Šalčininkai Region Municipality, Širvintos Region Municipality, Švenčionys Region Municipality, Trakai Region Municipality, Ukmergė Region Municipality, Vilnius City Municipality, with regard to cancellation of decisions and the claim filed by the Association Kazokiškių Community together with the Claimant Gediminas Gruodis against the Defendant the Ministry of Environment of the Republic of Lithuania, third interested party – VAATC UAB, with regard to cancellation of the decision.

The Board of Judges having considered the case

established:

Association Kazokiškių Community, V. I. Stačiokienė and G. V. Gruodis by their claim and specification (supplement) thereof of 10 May 2006 request to cancel: 1) the finding of consideration of the Process and Procedure for the Detailed Plan to Be Drafted approved by Elektrėnai Municipality on 11 September 2000; 2) the Conditions for Drafting General, Detailed and Special Planning Documents approved by Elektrėnai Municipality on 11 September 2000; 3) Decision No. 55 Regarding Approval of the Detailed Plan of the Council of Elektrėnai Municipality of 5 April 2002; 4) the Design Conditions No. 04-27 issued by the Architecture and Territorial Planning Division of Elektrėnai Municipality on 12 May 2004; 5) the construction permit No. 07/LR-8 for construction of the regional domestic waste landfill of Vilnius County issued by the Architecture and Territorial Planning Division of Elektrėnai Municipality on 24 January 2006; 6) the Conclusion of Vilnius Region Environment Protection Department of 13 May 2005 for the environmental part of the technical design project No. 1.7-956 (Vol. I, p. 5-20, Vol. II, p. l-19).

They explain that the deeds complained against constitute legal grounds for the construction of the regional domestic waste landfill of Vilnius County and specify the following arguments for cancelling the Detailed Plan Approval Deed, the findings of consideration of the Process and Procedure for Drafting the Detailed Plan and the Conditions for Drafting the Detailed Plan (claims 1, 2, 3 and 4): 1) before approval of the detailed plan, there should have been final environmental impact assessment carried out taking account of various aspects, and the sanitary protection zone was to be established based on comprehensive analysis but it was not completed. The finding of the inspection deed that the detailed plan of the landfill is approved under the condition that it shall come into force when the final decision regarding the landfill location and allowability of its activities is made is illegitimate because such a conclusion with reservation is impossible; the absence of the detailed plan was to be stated and the requirement to correct it was to be issued; 2) the detailed plan could not reflect solutions whose validity had not been evaluated, namely – the size of the sanitary protection zone, and the statement that the one established matched the standard size set for all landfills in the Sanitary Protection Zone Procedure – 500 meters is unjustified as paragraphs 9, 9.6 and 11 of the above Procedure demonstrate that account had to be taken of the approximate sizes indicated in the annex to the Procedure and the real pollution; 3) serious violations were in place in the area of public information. Pursuant to the Regulations of Consideration of Draft Territorial Planning Documents with the Public valid when drafting the detailed plan, the organiser of the detailed plan informs the public about the detailed plan being drafted in three stages: first, an announcement about the project to be drafted is published; second, consultations concerning solutions drafted are held; third, the project drafted is discussed. The first stage was marked with essential breaches that deprived the Claimants and other members of the public to provide comments and proposals with regard to the detailed project: the decision concerning the drafting of the detailed plan was made on 12 May 1999 and the notice in the newspaper appeared only on 15 February 2002 although paragraph 8 of the above Regulations provides that this must be done within 10 days; the contents of the notice does not meet the requirements of the Regulations and is essentially misleading; pursuant to paragraph 9.2 of the Regulations the notice must be published in at least two media while in this case it appeared only in the Elektrėnų Žinios. They indicate that the second stage of public hearings did not take place at all although pursuant to paragraph 11 of the Regulations it is mandatory, yet when implementing the third stage the plan organiser published a notice in the Elektrėnų Žinios on 23 February 2002 about the drafting of the detailed plan which did not contain all the required information provided for in paragraphs 14.3 and 14.4 of the Regulations and the notice itself was late. Pursuant to paragraph 15 of the Regulations, it was required to inform real property owners whose property condition, mode or purpose of use were to be changed but such notices were sent out much later – 16 days later thus seriously breaching the requirements and given that the detailed plan was all in all being considered for only a month; 4) neither the finding of 11 September 2000 nor the conditions issued on 11 September 2000 ensured that the detailed plan solutions would be drafted without violations; moreover, the finding touched upon not all aspects that must be taken into account when evaluating the consequences of the detailed plan – the aspect of impact on human health and preservation of cultural heritage was not mentioned. A similar breach was in place also in the Conditions which improperly formulated the name of the detailed plan as they did not reflect the fact that the detailed plan was drafted for a new landfill; 5) the Landfill Design Conditions were issued by a person not duly authorised to do that, and apart from the conditions mentioned in the Municipality’s conclusion of 12 May 2004, other conditions were to apply to the landfill project as well – special fire-safety design conditions, obtaining an Integrated Pollution Prevention and Control permit.

The Claimants give the following arguments for the request (Claim 5) to cancel the construction permit: 1) institutions deciding to issue or not to issue a construction permit, irrespective of conclusions made by institutions carrying out evaluation of environmental impact of economic activities, must evaluate on their own whether the project and the planned structure meet the statutory criteria and the Standing Construction Commission is formed for that purpose. The construction permit could not have been issued as the landfill would do harm and damage to health, property, etc. of the Claimants and residents of Kazokiškės Village, and the working group formed by the Minister of Health drafted a notice that stated many violations when selecting the landfill location. Drawbacks were also identified by Trakai Public Health Control and Professional Development Centre, the Ministry of Health (letter of 15 August 2005), the State Monument Preservation Commission in its Decision No. 107 of 17 December 2004, the UNESCO Lithuanian National Commission Secretariat (letter of 24 November 2003); 2) the construction permit was issued by Elektrėnai Municipality Administration although pursuant to paragraph 6.1 of the Construction Technical Regulation STR 1.07.01:2002 Construction Permit this could have been done by Vilnius County Governor’s Administration; 3) the construction permit was issued for construction on state land which was leased to the builder – VAATC UAB but the builder did not obtain the lessor’s permit to carry out construction works on the land parcel, and pursuant to Article 4.163 of the Civil Code the right to development emerged only when such a right was granted by an agreement with the land owner; accordingly, Article 6.557(2) of the CC provides that if the building is built on the leased land parcel but is not provided for in the land lease agreement, the lessee must demolish such a building; 4) although the conclusion of the Standing Construction Commission is a recommendation, it is mandatory in the process of issue of a construction permit. The Commission minutes proved that it provided no positive or negative conclusion, when making the decision the majority of the members were absent, some institutions coordinated the project much later after the meeting thus violating the requirements of paragraphs 5, 7 and 8 of the Commission’s Work Regulations; 5) there was no consent of a competent health care institution to the issue of a construction permit for the landfill; 6) for the land parcel where the construction was planned, special use conditions were set out, one of which was the power line protection zone. Pursuant to paragraph 21.4 of the Special Land and Forest Use Conditions, it is prohibited to create landfills in the power line protection zone, so the construction permit could not have been issued for that reason either; 7) the construction permit was issued by an unauthorised person as powers of the Mayor of Elektrėnai Municipality to issue construction permit were expired pursuant to Article 2.142(1) of the CC as without any specific period of validity, powers are valid for one year.

The Claimants also request to cancel the conclusion of 13 May 2005 (Claim 6) as Vilnius Region Environment Protection Department did not have the right to support solutions not meeting environmental requirements: the background air pollution level was not evaluated, the EIA report incorrectly indicated the allowable threshold value of solid particles – 500 mg/m3, removal of sludge cleaning dry utility waste water was not evaluated, the impact on water quality was not analysed, the 500 m sanitary zone of the landfill was defined unreasonably and incorrectly (Vol. II, p. 2-19).

The Claimants – the Association Kazokiškių Community and G. Gruodis – by their claim of 23 May 2006 that was entitled a preventive claim and joined with the above request to cancel the decision No. 01-24-3257 of the Ministry of the Environment of the Republic of Lithuania (hereinafter referred to as the MoE) of 12 June 2002 regarding the opportunities of construction of Vilnius County domestic waste landfill in terms of environmental impact (Claim 7). The MoE following the requirements of the Regulations of the Law on Assessment of Environmental Impact of Planned Economic Activities before making the decision had to carry out comprehensive evaluation whether the landfill would not do damage to public health, material values and nature elements but it performed that duty improperly and created prerequisites for damage to appear (Vol. II, p. 46-52). They also requested to renew the term for filing a claim with regard to cancellation of the decision No. 01-24-3257 of the Ministry of Environment of 12 June 2002 and explained that pursuant to Article 9(1) of the UN Convention on the Right to Information and Involvement of the Public in Decision-Making and the Right to Appeal to Court on Environmental Issues, the public is guaranteed the right to go to court repeatedly (Vol. V, p. 50-51).

The Defendants – Elektrėnai Municipality Council and Administration – disagree with the claims because: 1) the Association Kazokiškių Community was established to protect private interests not by the residents of Kazokiškės Village but by just a small par thereof, and there are doubts whether the Association has given powers to its Chairman to represent interests of the community in this case, which leads to the conclusion that private interests of the three Claimants are opposed to the interests of 850.1 thousand residents of Vilnius County, i.e. public interests; 2) the period for filing a complaint about the detailed plan and related documents approved by decision No. 55 of Elektrėnai Municipality Council of 5 April 2002 was expired. The Claimants themselves submitted copies of notices in local press in 2002 where the public was informed about the consideration and drafting of the detailed plan in question and the report on public consideration of the detailed plan of 28 March 2002, so the interested parties had an opportunity to contact relevant institutions in time with regard to protection of their interests but failed to do so. They claim that the Claimants mislead the court by stating that during the public consideration of the detailed plan they thought that it was drafted for the construction of the old Kazokiškės landfill. Information in local press in 2003 clearly shows that Vilnius Region waste landfill is talked about. The secretary of the meeting held at Vievis Secondary School was the Chairman of Kazokiškės Community P. Virganavičius, and V. Stačiokienė took the floor there; 3) the case contains no evidence that deeds and documents in question violate the Claimants’ rights and interests. The 500 m sanitary protection zone of the landfill provided for in the projects include only the land parcel owned by V. G. Gruodis which he bought on 23 September 2004 when after the public consideration of the detailed plan in 2002 he knew what parcel he was buying, and on the other hand, if the drawbacks of the land parcel bought were not known to the Claimant, pursuant to Article 6.334 of the CC he can file claims against the seller. Moreover, the case does not contain data proving that the landfill would really do harm to the specified objects – the Claimants and other residents of Kazokiškės Village and adjacent areas, the nature, etc.; 4) paragraph 3 of the Procedure for Establishing and Maintenance of Sanitary Protection Zones approved by Order No. 10 of the Minister of Health of 5 January 2001 mentioned by the Claimants does not have anything in common with the statements expressed in the claim, and the comprehensive EIA report was drafted by the Danish company RAMBOL and the Lithuanian-Danish-Swedish Baltijos Konsultacinė Grupė UAB; 5) as regards the issue of the construction permit by the incompetent entity, they respond that VAATC UAB is not a company controlled by Elektrėnai Municipality, and the Municipality owns only 3.33 % of shares therein, which is why the Municipality Administration legitimately issued the permit pursuant to paragraph 6.4 of STR 1.07.01:2002 Construction Permit (Vol. II, p. 130, Vol. V, p. 92-95).

The Defendant – the Vilnius Region Environment Protection Department of the Ministry of Environment of the Republic of Lithuania (hereinafter referred to as the VREPD) – requests to reject the claim as invalid and explains that the claim with regard to cancellation of the conclusion No. 1.7-956 of 13 May 2005 was submitted after the expiry of the statutory period as the minutes of the meeting of the Standing Construction Commission of 20 September 2005 were sent to the Claimants’ representatives by the letter No. 07-949 of 14 February 2006 indicating that the conclusion was the ground for coordination of the technical project of the new Vilnius Region landfill. On 6 April 2006 the Claimants’ representatives contacted the VREPD with the request to present the above conclusion, which makes them think that the Claimants were aware of the decision in question before 6 April 2006. Moreover, the conclusion meets the law of substance requirements as it was adopted pursuant to a letter of information drafted by the working group formed by Order No. V-63 of the Minister of Health of 27 January 2005 but this working group did not consider the environmental part of the technical project of the landfill. Because of the circumstance allegedly not considered in the conclusion that the sludge of particularly unpleasant odour cleaning dry domestic waste water was to be removed at the landfill, such sludge would not be removed and it was not provided for in the landfill and was not allowed. There is also an unjustified statement that the impact on water quality was not considered. Section 4 Water of the environmental part of the landfill technical project evaluates the possible negative impact on water and states that the landfill would not have any hydrologic and significant hydrogeological impact on the natural environment and pollution of both surface and ground waters was practically impossible. The minutes of the meeting of 9 December 2005 of the Commission formed by Decree No. 01V-105 of the Mayor of Elektrėnai Municipality of 7 December 2005 say that the impact on the quality of drinking water of Alesninkai Village and Kazokiškės Village is assessed in the environmental impact assessment (EIA) report, the project provides for ground water monitoring drills and the monitoring programme is provided for in the technical part of the project. With regard to the statement that the background air pollution level was not evaluated, they object that pursuant to Section 5 of Annex 1 to STR 1.05.05:2004 the background air pollution level is not evaluated for buildings where stationary incineration equipment of the heat capacity of < 0.12 MW are to be installed. Meanwhile, establishing of landfill sanitary zones is not the competence of the VREPD and pursuant to the Procedure for Establishing and Maintenance of Sanitary Protection Zones approved by Order No. 10 of the Minister of Health of 5 January 2001 they are established by an authorised public health care institution. Construction of the landfill is in line with public interests and the State Strategic Waste Management Plan approved by Resolution No. 519 of the Government of 12 April 2002 (Vol. II, p. 151-153).

The Defendant the MoE of the Republic of Lithuania requests the rejection of the claim. It explains that the EIA programme for Vilnius County domestic waste landfill was drafted in March 2002 and conclusions of EIA entities were received. The public was informed about the landfill to be constructed by the notice of 23 March 2002 in the Elektrėnų Žinios specifying where one could familiarise oneself with the EIA programme drafted and where comments and proposals were to be filed but no proposals were received during the programme drafting stage with regard to the planned economic activities and the EIA programme. On 6 March 2002 in Kazokiškės Village a notice about consideration of the environmental impact assessment report on Vilnius County domestic waste landfill was hung out, information about the EIA report and public information was published in the Elektrėnų Žinios, and at the meeting on 21 May 2002 the residents of Kazokiškės were informed about the project and formulated questions to the project organisers and the public consideration of the EIA report was held on the same day. Having stated that there were no justified objections to construction of the landfill in Kazokiškės, the decision was made to approve the EIA report, which was documented by the decision No. 01-24-3257 of 12 June 2002 claimed against. Information about the decision made was published in the MoE web-site and in the Informaciniai Pranešimai Supplement to the Official Gazette on 27 June 2002. Having taking account thereof, they think that the public was informed about the planned economic activities and Kazokiškės landfill EIA in accordance with statutory requirements and without prejudice to the requirements of the 1998 UN Convention on the Right to Information and Involvement of the Public in Decision-Making and the Right to Appeal to Court on Environmental Issues. EIA documents were considered and conclusions were give by Vilnius Public Health Centre that agreed to construction of the landfill in Kazokiškės and by Trakai Public Health Care and Professional Development Centre by giving its approval of the EIA report on the landfill construction without comments by a letter on 13 May 2002. The issue of the sanitary protection zone was analysed when drafting the technical project but it was stated that the 500 m zone was defined correctly and there were no grounds for changing it. The Law on Assessment of Environmental Impact of Planned Economic Activities does not provide for a possibility to demand that the organiser of the planned economic activities would carry out additional or new evaluation impact assessment of the planned economic activities when the decision with regard to possible environmental impact assessment of the planned economic activities is already adopted and meets the applicable requirements. Pursuant to the Rules for Issue, Renewal and Cancellation of the Integrated Pollution Prevention and Control Permits approved by Order No. D 1-330 of the Minister of Environment of 29 June 2005, the Integrated Pollution Prevention and Control (IPPC) permit is issued before the commencement of the economic activity objects and carrying out economic activities, which is why interested parties will still have an opportunity to provide their proposals and comments with regard to the IPPC permit conditions and to object against the decision of the regional environmental department with regard to issue of the IPPC permit. The Supreme Administrative Court of Lithuania (SACL) in its ruling of 18 November 2004 stated that Kazokiškės community appealed to the administrative court with regard to the decision of 12 June 2002 after the statutory term was expired, did not reveal and comprehensively describe the circumstances when it became aware of the decision in question, which was why it refused to renew the period for filing a claim (Vol. II, p. 154-157).

The third interested party Vilnius Region Municipality Administration expressing its opinion with regard to the claim requests to reject it and explains that in its opinion by issuing construction documents the officials of Elektrėnai Municipality and the Ministry of Environment did not violate the laws of the Republic of Lithuania, which is why there is no ground for cancelling the deeds adopted thereby (Vol. V, p. 104).

The third interested person Vilnius City Municipality expressing its opinion with regard to the claim requests to reject the claim as ungrounded. It indicates that the Claimants missed the deadline for appealing to court with regard to cancellation of the decision No. 55 of 5 April 2002 as Article 24(3) of the Law on Territorial Planning valid at the time of drafting the detailed plan of the landfill provided that all territorial planning documents approved must be submitted for registration to administrators of the Register of Territorial Planning Documents no later than within 15 days following approval, which means that in 2002 the Claimants had already to know about the approval of the detailed plan in question. The Claimants with no grounds claim that the 500 m sanitary protection zone set for the landfill is too small as it is established in accordance with the Procedure for Establishing and Maintenance of Sanitary Protection Zones approved by Order No. 10 of the Minister of Health of 5 January 2001 of which not a single regulation provides that the sizes indicated in annex thereto are only approximate as the Claimants say. The latter also claim that the approval of the detailed plan must have been preceded by the final environmental impact assessment and the sanitary protection zone set based on comprehensive analysis but the above procedure does not provide for such a duty, and Article 3(4) of the Law on Assessment of Environmental Impact of Planned Economic Activities stipulates that environmental impact assessment is carried out before drafting the project of the planned economic activities but not before approval of the detailed plan. The Claimants on no grounds claim that the negative conclusion was given on the deed of inspection of the detailed plan. The formulation “detailed plan of the landfill is approved under the condition that it shall come into force when the final decision regarding the landfill location and allowability of its activities is made” means that the territorial planning control institution did not establish any violations and only provided for the condition.  The claim states that the Claimants were not properly informed about the drafting of the detailed plan but they themselves together with the claim provided evidence proving that all the required procedures were completed. As regards the claim argument that the Claimants did not know that the plan was drafted for a new regional landfill, the opinion is that all required information could have been obtained on the phone and thus the conclusion is drawn that the Claimants proper did not care enough. It points out that the Claimants at the time set out in the legal acts did not file any comments and proposals when the detailed plan was being drafted, which is why all statements with regard to cancellation of the detailed plan are to be rejected. The decision is also to reject the claim arguments concerning cancellation of the conclusion of 11 September 2000 and the conditions as the Claimants do not provide any evidence, mention any legal norms that would substantiate their statement that the conclusions and conditions touch upon not all of the aspects that must be used to evaluate the consequences of the detailed plan. The requirement to cancel the Design Conditions because they did not cover some of the health care aspects is objected to by indicating that it is not clear what specific conditions were not included in the Conditions and based on which specific legal norms such conditions must be included. Moreover, the Special Design Conditions for sanitary requirements were issued by Trakai Public Health Care and Professional Development Centre, which pursuant to Article 20(12) of the Law on Construction is the one responsible for compliance with the building design conditions and laws and regulations. So, the Claimants thinking that certain health care requirements were not included in the Conditions should have brought the institution having issued them as a defendant as well. It is indicated that having regard to the statements in the letter of the Fire-Safety and Rescue Department of 2 November 2005 the grounded conclusion is to be drawn that the technical design project of the landfill was coordinated with the institution responsible for fire safety. The Claimant’s statement concerning the receipt of the IPPC permit in fulfilment of the Design Conditions is also ungrounded as the IPPC permit is issued while certain activities are already being carried out and not for construction. The statement that the person having issued the Conditions is not entitled to do that is also erroneous. Pursuant to Article 20 of the Law on Construction and paragraph 6 of STR 1.05.07:2002, the Building Design Conditions are issued by the Director of the Municipality Administration (their authorised representative at the Municipality Administration), which was done in this case, i.e. the Conditions were issued by the Chief Architect of Elektrėnai Municipality A. Butrimavičius. The Claimants stating that the construction permit was also issued illegitimately refer to the letter of information drafted by the working group formed by Order No. V-63 of the Minister of Health of 27 January 2005 which in this case is not a legitimate piece of evidence that can prove the violations related to the EIA report as it is not clear what persons where involved in the working group, whether they are competent and whether the institution coordinating the EIA process is the Ministry of Environment or another institution authorised by the Government. It is pointed out that the Claimants’ statement that the Conditions and the technical design project of the landfill were drafted and coordinated without clarifying the real quantities of waste to be kept at the landfill is ungrounded as the waste quantities are indicated on page 164 of Volume II of the EIA programme and pages 8 and 22 of Volume III of the EIA report. It must be pointed out that the landfill constructed in Kazokiškės is not within any objects and location areas of real cultural heritage or protection zones thereof. It is indicated that Elektrėnai Municipality owns only 3.33 % of VAATC UAB shares, which is why the construction permit was legitimately issued by the Municipality Administration. It is also stated that paragraph 4 of the State Land Lease Agreement No. 18 of 19 September 2005 provides that the new Building and Equipment Construction Conditions were according to the detailed plan of Kazokiškės landfill, which means that Vilnius County Governor who is the lessor of state land knew about the planned construction of the landfill and expressed his consent to the landfill construction, which is why in this case no additional consent as the Claimants think is needed. It is pointed out that all the Claimants’ statements concerning the Standing Construction Commission are also groundless and cancelling the construction permit only because the Commission meeting minutes do not formulate the conclusion whether the Commission recommends issuing the permit or not is groundless as the representatives of all institutions attending the meeting supported the landfill project and did not give any comments. It is pointed out that there is no ground to cancel the conclusion of 13 May 2005 protested against as the grounds for cancelling it were denied herein by other arguments given and with regard to cancellation of the decision of 12 June 2002 it is mentioned that the period of one month for filing appeals against it was missed (Vol. VI, p. 1-10).

The third interested party Širvintos Region Municipality requests to reject the claim as groundless as the motives for the Claimants’ application concerning cancellation of the deeds are formal, and the essence of the claim lies in the unwillingness of the Claimants to have a regional landfill at all to be constructed in that area. It is explained that if the measures of Vilnius County Waste Management Plan for 2006-2016 are not implemented – if the landfill is not built in Kazokiškės, the waste management system of Vilnius County will essentially be destroyed, and Vilnius City will face the threat of environmental catastrophe. The statements that the landfill creates danger for the UNESCO Heritage object – Kernavė Cultural Reservation are groundless speculation as Kernavė is 9 km away from the landfill. The claim aims at protecting the interests of a certain group of persons having purchased land near the landfill at the account of the entire community, and construction of the landfill in Kazokiškės – the optimal place selected with regard to both environmental and territorial considerations – would be in line with public interest (Vol. V, p. 104-108).

The third interested party VAATC UAB explains that more than one meeting was held with Kazokiškės community and at the last one – on 31 January 2006 – the population was informed that 1 February 2006 would be the official start of the landfill construction. It is pointed out that possible impact on the population and environment was considered in the EIA report that denied possible negative impact. The claim of the Claimant G. Gruodis concerning protection of investment is groundless as the land parcel was purchased after approval of the detailed plan, which is why the purpose of the adjacent land parcel had to be known to him, especially because on 9 September 2004 Elektrėnai Municipality received preliminary consent from the previous owner of the land parcel V. Račkauskas to transfer the land for public needs. As regards the claim to cancel the Design Conditions, it is said that the technical design project is coordinated with the Fire Safety and Rescue Department, and the IPPC permit does not have anything in common with the drafting of the technical project. The environmental impact assessment revealed that the highest pollutant concentration would not be exceeded either analysing pollutants individually or in summation groups; the report refers to the allowable threshold value of solid particles not in milligrams per cubic metre as the Claimants state but in micrograms per cubic metre, which means that the values do not exceed the norms; at the landfill the sludge will not be removed; possible impact of the landfill on ground waters was analysed in the EIA report and it was stated that pollutants did not cause real threat; the direct impact on human health caused by the planned economic activities is not possible; the plan is to transfer the population of Vidugiris Village closest to the landfill and the business plan of VAATC UAB approved at the Board meeting on 29 August 2005 provided for annual compensation measures in the amount of LTL 400,000; Trakai Public Health Care and Professional Development Centre by its letter No. 12-157 of 16 June 2004 approved the 500 m sanitary protection zone; the landfill is 8 km away from Kernavė Archaeology and History Museum Reservation, which is why it would not have any direct or indirect impact thereon; Elektrėnai Municipality owns only 3.33 % of shares in VAATC UAB, which is why the company is not deemed to be controlled by the Municipality; the Building and Equipment Construction Conditions given in the State Land Lease Agreement No. 18 of 19 September 2005 are in line with the detailed plan of Kazokiškės landfill and power supply lines were dealt with in accordance with the Technical Conditions No. 04/83 KT issued by Trakai Division of Vilnius Power Supply Networks of Rytų Skirstomieji Tinklai, as provided for in the Technical Design Project of the landfill which is coordinated with the institution having issued the Conditions (Vol. IV, p. 123-125, Vol. V, p. 132-138).

The Claimant and the Claimants’ representatives when considering the case in court supported the claim and with regard to the 500 m sanitary zone additionally explained that Order No. 10 of the Minister of Health of 5 January 2001 did not regulate the establishing of such zones for regional landfills, special norms were to apply, the zone should be at least twice as big and on the edge of the zone proper there is a residential house; in case of doubts, pursuant to the laws a repeated EIA procedure was to be initiated, no consent of health care institutions were received for the zone. The public could and was informed about the design but the most serious breach was that it was not involved in the consideration as required by the Convention and EU legislation (1975 Waste directive), there are such cases in the Court of Justice where the community won cases because of its non-involvement in drafting similar projects (in 2004 and 2005).

The representatives of the Claimants – Elektrėnai Municipality Council and Administration – requested to reject the claim by giving counterarguments and additionally explained that the period of one year for the issue of the construction permit provided for in the CC does not apply here; the Municipality owns only 3.33% of VAATC shares, so it was not necessary to obtain the construction permit from the county. The VCGA conclusion concerning the protection zone was received and not objected to.

The representative of the Defendant – the VREPD – supported the counterarguments and requested to reject the claim. It additionally explained that the legal acts did not define separately regional or local landfill and the 500 m zone could be either reduced or increased, and in that case the optimal was chosen.

The representative of the Defendant – the MoE of the Republic of Lithuania – requested to reject the claim by giving counterarguments that pursuant to the Convention the same claim could be considered in court more than once having in mind that there would be no agreement reached through the pre-judicial procedure and the dispute would be considered in court repeatedly. The landfill to be constructed will not store hazardous waste, this is a domestic waste landfill, dry sludge from waste water will not be transported either, incineration is not an option because it is unacceptable, one of the worst alternatives.

The representatives of the third interested parties requested to reject the claim by giving counterarguments.

The Board having considered the motives of claims and counterarguments and evaluated documentary evidence of the case and analysed the legal acts regulating the legal relation of the dispute draws the conclusion that the case in parts concerning cancellation of the decision No. 55 of Elektrėnai Municipality Council of 5 April 2002 (claim 3) and pursuant to the claim of 23 May 2006 referred to as the preventive claim (claim 7) would be terminated, and the rest of claims of 10 May 2006 should be rejected.

Factual circumstances of the case

The Association Kazokiškių Community was established on 2 July 2002 and unites citizens of the Republic of Lithuania residing or having resided in Kazokiškės and nearby villages in Kazokiškės Neighbourhood whose goals, among others, defined in its Articles of Association include the following: to carry out preventive and mutual assistance activities in solving social problems; to protect public interests, to help to settle environmental problems, to protect public health interests, cultural heritage interests, social wellbeing interests; to protect the rights and legitimate interests of the community members, supporters and residents of Kazokiškės Village and nearby villages including their consumer rights (Vol. II, p. 127, Vol. V, p. 1-11).

Documentary evidence of the case proves that the then executive institutions of Trakai Region Municipality – Trakai Region Board – by its decision No. 149 of 12 May 1999 decided to draft the detailed plan of Kazokiškės landfill, and Elektrėnai Municipality Council by its decision No. 56 of 30 August 2000 decided to approve the agreement No. 001 on drafted the detailed plan of Kazokiškės landfill (Vol. I, p. 32-33). On 11 September 2000 the Architecture and Territorial Planning Division of the Municipality Administration drew the conclusion on evaluation of the process and procedure of drafting the planned detailed plan, and on the same day Mayor approved the Conditions for drafting general and detailed plans and special planning documents (Vol. I, p. 34-36). Elektrėnai Municipality Board by its decision No. 237 of 22 December 2001 supported the programme of development of the detailed plan of Kazokiškės landfill (Vol. I, p. 37). The programme shows that the plan was to use the landfill during its first year of operation for the needs of Elektrėnai Municipality, and starting from 2006 – for the needs of Vilnius City, Vilnius and Trakai Regions, from 2010 after closing down local landfills of Vilnius County that are unacceptable – for the needs of Vilnius County (Vol. I, p. 41-43).

Pursuant to the provisions of the Law on Assessment of Environmental Impact of Planned Economic Activities, as commissioned by the Ministry of Environment the Company Baltijos Konsultacinė Grupė together with the Danish Company RAMBOLL drafted the environmental impact assessment programme for Vilnius County regional domestic waste landfill which the MoE approved by its letter No. 01-24-1771 of 4 April 2002 (Vol. II, p. 160-209).

By Resolution No. 519 of 12 April 2002 the Government approved the State Strategic Waste Management Plan in which paragraph 18 stipulated that namely municipal institutions were the main link organising management of domestic waste generated in the relevant territory. They are responsible for creating (developing) regulations of domestic waste management systems and administration thereof in their territories, and residents and economic entities (enterprises, institutions and organisations) of the municipality must use this system (…) and in order to increase efficiency of the waste management system municipalities are recommended to develop regional waste management systems together (paragraph 19).

The public was informed about the drafting of the detailed plan by a notice of 15 February 2002 in the Elektrėnų Žinios, and the opportunity to familiarise oneself with the detailed plan drafted and submit comments with regard thereto and proposals as well as the public meeting to be held were announced on 23 February 2002 in the Elektrėnų Žinios (Vol. I, p. 47-48), the owners of land parcels located within the sanitary protection zone of the landfill planned were informed about the opportunity to familiarise themselves with the detailed plan drafted and submit their comments thereof by registered letters (Vol. I, p. 49-51). The public meeting was held on 26 March 2002 in the premises of Elektrėnai Municipality (Vol. V, p. 36). On 28 March 2002 the Head of the Architecture and Territorial Planning Division of Elektrėnai Municipality drafted the report on the public hearing of the detailed plan of Kazokiškės landfill involving the public indicating that within the period set for familiarising oneself with the detailed plan, no comments and proposals of the public were received, and the representatives of the public did not provide and motivated (justified) proposals regarding the detailed plan at the public meeting (Vol. I, p. 46).

On 5 April 2002 the Director of VCGA Regional Development Department approved the Deed of Inspection of the Territorial Planning Document No. 103 indicating that the project Detailed Plan of the Land Parcel of Kazokiškės Landfill was to be approved under the condition that it shall come into force when the final decision regarding the landfill location and allowability of its activities is made, and Elektrėnai Municipality approved the detailed plan of Kazokiškės landfill by its decision No. 55 of 5 April 2002 (Vol. I, p. 54-55). 

In May 2002 the Company Baltijos Konsultacinė Grupė together with the Danish Company RAMBOLL drafted the environmental impact assessment report of Vilnius County domestic waste landfill (Vol. III, p. 1-202, Vol. IV, p. 1-116) after analysing which the MoE by its decision No. 01-24-3257 of 12 June 2002 regarding the opportunities of construction of Vilnius County domestic waste landfill in terms of environmental impact supported the construction of Vilnius County domestic waste landfill in Kazokiškės on the grounds of the EIA report submitted (Vol. II, p. 64-67). Elektrėnai and Širvintos Region Municipality Administrations in local media on 23 March 2002 announced that the environmental impact assessment programme was drafted for Vilnius County domestic waste landfill specifying where one could be familiarised with it and invited to provide proposals and comments with regard thereto (Vol. II, p. 203-204). Issue No. 19(99) of the Elektrėnų Žinių of 11 May 2002 published the date of the report consideration – 21 May 2002, its time and place and the Head of Kazokiškės Neighbourhood also placed an announcement about the consideration of the report involving the public in this village on 6 May 2002 (Vol. III, p. 153-154). The minutes of the meeting that took place in Elektrėnai on 21 May 2002 shows that the report was approved (Vol. III, p. 155-158), and the meeting of the residents of Kazokiškės Neighbourhood that took place on the same day just formulated questions to the report compilers and authorised the Municipality environmentalist V. Pruskas to submit a report on considerations in Elektrėnai Municipality, all comments and proposals were taken into account (Vol. 3, p. 159-164). The report discussions were also similar in Širvintos Region Municipality (Vol. III, p. 165-180).

By Resolution No. LX-1154 of 29 October 2002 the Parliament of the Republic of Lithuania approved General Plan of the Territory of the Republic of Lithuania whose: first, the Nature Relief Drawing (Annex 2 to the Resolution, p. 150) shows that the location where Kazokiškės landfill is to be built (the location is identified by the coordinated given in the EIA report) is attributable to the natural relief territories where the landscape is formed in order to preserve and protect the natural view of the landscape as it is; second, the Cultural Heritage Areas Drawing (Annex 3 to the Resolution, p. 151) and paragraph 20 of Section 2 of Chapter I show that the location in question is not within the particularly important area of cultural heritage preservation or the area of important heritage values; third, the Recreational Area Drawing (Annex 6 to the Resolution, p. 152) shows that the location is within the recreational area of low recursive potential, and the level of development of prospective recreational activities is the lowest (third paragraph of item 1 of Section 4 of Chapter II); fourth, paragraph 30 of Section 5 of Chapter II of the descriptive part of the General Plan shows that “landfills meeting modern requirements are to be constructed in all regions of the country. It is also purposeful to rearrange city and town waste collection and transportation systems by implementing integrated and efficient management including waste collection, sorting, temporary storage (if needed), transportation, disposal and recycling. The proposed preliminary locations for regional landfills are given in the map scheme (see drawing No. 7 Technical Infrastructure) and Table 5.1-13”. The table specifies that 2 landfills are to be constructed in Vilnius County, one – near Vilnius City, and the second one – near Ukmergė City.

On 9 March 2004 Vilnius Waste Management Centre (Vilniaus Atliekų Tvarkymo Centras UAB) submitted an application to the Urban Development Department of Elektrėnai Municipality Administration to receive the design conditions, and the Architecture and Territorial Planning Division issued such Conditions No. 04-27 approved by the Chief Architect of the municipality on 12 May 2004 (Vol. II, p. 134-147).

The VREPD having analysed the environmental part of the technical design project of Vilnius regional landfill evaluating the conditions specified in the decision of the MoE of 12 June 2002 and approved the solutions by the conclusion about the environmental part No. 1.7-956 of the technical design project of 13 May 2005 (Vol. II, p. 21). Elektrėnai Municipality Mayor by Decree No. 01V-105 of 7 December 2005 formed a commission that at the meeting of 9 December 2005 analysed the technical design project of Vilnius regional domestic waste landfill in Kazokiškės Neighbourhood and decided that comments and proposals were taken into account, which was why the technical design project of Stage I of the landfill met the special conditions of the letter No. 12-65 of Trakai Public Health Care and Professional Development Centre of 19 March 2004 (Vol. I, p. 67-68).

By Order No. 2.3-7818-42 of 7 September 2005 concerning the lease of the state land parcel in Kazokiškės Village, Kazokiškės Neighbourhood, Elektrėnai Municipality, to VAATC UAB Vilnius County Governor leased the land parcel of other purpose of use {waste storage, sorting and disposal area) of the area of 301,638 sq. m. to the company for 23 years. The land parcel is in Kazokiškės Village. The company is thereby obliged to follow the Special Land and Forest Use Conditions, Sections VI, XXVI, XXVII and L, conditions and limitations of use set by municipal and other institutions (Vol. I, p. 28-29), and such land use purpose – waste storage and disposal – is registered with the Register of Real Property (Vol. I, p. 26-27). When carrying out the order of VCG, on behalf of the state on 19 September 2005 Elektrėnai Land Division executed the State Land Lease Agreement No. 18 with the company (Vol. I, p. 30-31). On 15 September 2005 VAATC UAB submitted an application to Elektrėnai Municipality Administration for issue of a construction permit for the Stage I construction of Vilnius County domestic waste landfill in Kazokiškės Village (Vol. I, p. 61-62). The minutes of the meeting No. 05-73 of 20 September 2005 of the Standing Construction Commission that checked the documents submitted together with the application shows that representatives of relevant institutions having checked documents according to their competence confirmed their conclusions by their signatures (Vol. I, p. 69-70). On 24 January 2006 the Architecture and Territorial Planning Division of Elektrėnai Municipality issued the construction permit No. 07LR-8 to VAATC UAB for the construction of Vilnius County regional domestic waste landfill (Vol. II, p. 148-149).

After discussions were started in the public, the Committee of the Parliament of the Republic of Lithuania on Environment Protection not only at the interagency but also at the public level considered the draft resolution No. ZP-1580 of the Parliament concerning prohibition of the landfill construction in Kazokiškės. On 6 December 2006 the conclusion of the Committee on Environment Protection (the Main Committee) was fixed showing that the project was evaluated and proposals and conclusions were given by the Legal Department of the Office of the Parliament, Labora Vilnius City Association of the Lithuanian Sąjūdis, the initiative group of Kazokiškės community, the Ministry of Culture, the Ministry of Environment, the Lithuanian National UNESCO Commission, the State Cultural Heritage Commission, Vilnius Region Development Council, the Committee on Rural Affairs and the Committee on Law and Order. The final decision of the Committee on Environment Protection (the Main Committee) (for rejecting the project – 5, against – 2) was to reject the draft resolution of the Parliament concerning prohibition of the landfill construction in Kazokiškės (Vol. V, p. 133-141).

Concerning the period for filing a claim against Decision No. 01-24-3257 of the MoE of the Republic of Lithuania of 12 June 2002, Conclusion No. 1.7-956 of 13 May 2005, Decision No. 55 of Elektrėnai Municipality Council of 5 April 2002

The Claimants – the Association Kazokiškių Community and G. Gruodis – request to cancel the decision No. 01-24-3257 of the MoE of the Republic of Lithuania of 12 June 2002 regarding the opportunities of construction of Vilnius County domestic waste landfill in terms of environmental impact which decided to approve the construction of Vilnius County domestic waste landfill in Kazokiškės (Elektrėnai Municipality) based on the EIA report submitted (Claim 7). Pursuant to Article 10(1) of the version of the Law on Evaluation of Impact of Planned Economic Activities on the Environment valid when making the decision, the responsible institution having analysed the report, conclusions of environmental impact assessment entities with regard to the report and with regard to opportunities of planned economic activities and motivated evaluation of proposals of the public within 25 working days following the date of receipt of the report shall take a motivate decision whether planned economic activities are allowable in the selected place as regards the nature and environmental impact thereof. The responsible institution and the organiser of the planned economic activities (the customer) shall inform the public in accordance with the due procedure about a motivated decision whether the planned economic activities taking account of their nature and environmental impact are allowable in the selected place and give the public an opportunity to be familiarised therewith (Article 10(5) ). So it shows that in this case the decision of 12 June 2002 may be claimed against on the grounds of the provisions of Article 33(1) of the Law of the Republic of Lithuania on Administrative Proceedings (hereinafter referred to as the LoAP) providing that unless otherwise regulated by a special law, the claim (application) to the administrative court shall be submitted within one month following the publicising of the deed in question or an individual action or submission of a notice about action (inaction) to the interested party or within two months following the day on which the deadline for fulfilling the law or another legal act requirement expires. At the Claimant’s request the administrative court may renew the period of filing the claim (application) if the deadline is deemed to be missed for an important reason (Article 34(1) of the LoAP ). The Court implementing the duty of explaining rights and duties to the parties of the proceedings stipulated in Article 10 of the LoAP by its cover letter of 10 October 2006 suggested the Claimants submitting data and evidence thereof when they were familiarised with the above deed and if the deadline for filing the claim were missed – submitting a motivated request to renew it (Vol. IV, p. 132). The Claimants used such an opportunity on 20 November 2006 submitting an application for renewing the deadline missed and indicating as the important reason for it to be renewed the provision stipulated in Article 9(1) of the United Nations Convention on the Right to Information and Involvement of the Public in Decision-Making and the Right to Appeal to Court on Environmental Issues that every person is guaranteed the right to go to court repeatedly with regard to a decision made if the person thinks that their rights to obtain information and be involved in decisions on environmental issues is violated (Vol. V, p. 50-51).

In this case one should say that such an argument should not be deemed an important reason for renewing the deadline as: first, Article 9(1) of the Convention on the Right to Information and Involvement of the Public in Decision-Making and the Right to Appeal to Court on Environmental Issues quoted by the Claimants stipulates that every Party pursuant to its national legislation shall ensure that every person would have the right to appeal to court or another independent and impartial institution established in due course requesting it to repeatedly consider the decision if the person thinks that their request to provide information pursuant to Article 4 is disregarded, illegitimately rejected, partially or fully information is not provided or in other cases where the application is not properly considered in accordance with the provisions of the above article. So obviously this provision is applicable where some refusal to provide information at the person’s request is in place, and by the way the part of the Convention concerning the right to receive information about the environment essentially regulates the Partiers’ duties in replying to requests to provide information about the environment, which is not the case here, which means that the norms of the Convention do not apply in this case; second, the decision of 12 June 2002 claimed against was published in the Informaciniai Pranešimai Supplement to the Official Gazette on 27 June 2002, and the Claimants in their application for renewal of the deadline missed did not indicate what reasons hindered them from familiarising themselves with the deed claimed against and in due course appeal for judicial remedies, and the court did not identify any such obstacles either; third, the Defendant – the MoE of the Republic of Lithuania – was right claiming the Claimant already appealed to court with a claim requesting to cancel the decision No. 01-24-3257 of 12 June 2002 and the court refused to accept the claim. The administrative case No. AS5-508-04 attached shows that Vilnius Circuit Administrative Court refused to accept the claim with the request in question )also asking to renew the period for filing the claim) by its resolution of 20 October 2004 which the SACL deemed as valid by its ruling of 18 November 2004 explaining what reasons were to be deemed important for renewing the periods missed and what circumstances in such cases must be revealed to court. Despite the fact that the Claimants repeatedly appealed to court only by the claim of 23 May 2006, neither it nor the application indicating when objectively they became aware of the decision in question. Taking account thereof, the conclusion must drawn that the deadline for filing a claim was missed not for important reasons and because of the model of behaviour selected by the Claimants, which is why the request to renew the period is to be rejected and the case based on this (7th) claim is to be terminated on the grounds of Article 101(6) of the LoAP. Article 101(2) of the LoAP providing for the grounds for terminating the case when a court ruling made with regard to the dispute between the same parties on the same subject and on the same grounds is not applicable in this case as there is no element necessary for application of this ground – identity of the parties.

On 10 May 2006 the Claimants request to cancel the conclusion No. 1.7-956 of the environmental part of the technical design project of 13 May 2005 of Vilnius Region Environment Protection Department by the specified claim received by the court on 10 May 2006 and the ruling made by the court on 12 July 2005 (Vol. II, p. 117). VREPD replying to the claim indicates that the claim with regard to this request was filed after missing the deadlines set out in the laws because: first, the representatives of the Claimants by the letter No. 07-949 of 14 February 2006 were given the minutes of the meeting of the Standing Construction Commission of 20 September 2005 which indicated that the conclusion No. 1.7-956 of 13 May 2005 was approval of the technical design project of the new Vilnius Region landfill; second, on 6 April 2006 the Claimants’ representatives contacted the VREPD with the request to present the above conclusion, which shows that the Claimants were aware of the decision in question before 6 April 2006. In this case one could say that the general period provided for in Article 33(1) of the LoAP should apply to claims against the conclusion but having in mind that the deed in question is not addressed to the Claimants and the period for filing a claim to court is rather short, the mandatory condition for initiating the period is the delivery of the deed in question and not only information of adoption thereof as the VREPD considers as only in this case reasonable and justified prerequisites to exercise rights to appeal to court in a democratic state. The documents included in the case demonstrate that the conclusion of 13 May 2005 appealed against was sent to the Claimants’ representatives only by the letter No. 1.7-1104 of 20 April 206 (Vol. II, p. 20), and the Claimants appealed to court on 10 May 2006, which is why given no other data proving the earlier submission of the deed in question, the court states that the claim with regard to the request in question is submitted without missing the statutory deadline and thus the arguments of the Defendant – the VREPD – with regard to the deadline missed are to be rejected.

The Defendants – Elektrėnai Municipality Administration and Elektrėnai Municipality Council replying to the claim indicate that the Claimants have missed the statutory deadlines for appealing against the decision No. 55 of Elektrėnai Municipality Council of 5 April 2002 and related documents. With regard to this aspect it must be said that Vilnius Circuit Administrative Court by its ruling of 3 March 2006 refused to accept the Claimants’ claim in part with regard to cancellation of the conclusion of consideration of the Process and Procedure for the Detailed Plan to Be Drafted approved by Elektrėnai Municipality on 11 September 2000, the Conditions for Drafting General, Detailed and Special Planning Documents approved by Elektrėnai Municipality on 11 September 2000 and Decision No. 55 Regarding Approval of the Detailed Plan of the Council of Elektrėnai Municipality of 5 April 2002. The ruling was appealed against to the SACL which by ruling of 22 June 2006 cancelled the ruling of VCAC stating that pre-judicial procedure mandatory for appealing against the Conclusion of 11 September 2000 and the Conditions of 11 September 2000 was not mandatory as indicated by VCAC, and the deadline for appealing against the decision No. 55 of 5 April 2002 was to be set and counted from the moment of factually becoming aware of such a deed (Vol. I, p. 1-2, 153-156). The court having received additional information considers that this moment is about 26 January 2004 when the community (i.e. the Claimant in this case) received a letter of information No. 4D-2003/3-1631 of the Parliamentary Ombudsman Rimantė Šalaševičiūtė. Although the community (the claim is signed by its initiative group represented by six members including the Claimant I. V. Stačiokienė but acting on behalf of 1,600 community members) contacted the Ombudsman with regard to environmental impact assessment report on the landfill, the above letter of information in great detail described the chronological sequence of the landfill design and construction, stages thereof and decisions made including all information about the drafting of the detailed plan and approval thereof with information important for the community that the detailed plan of the territory subject of the claim was approved by the Decision No. 55 of Elektrėnai Municipality Council of 5 April 2002 (Vol. VI, p. 156-166). Having evaluated what is described in the section on the factual circumstances of the case about information of the community when discussing the draft detailed project and the environmental impact assessment report the Board thinks that the Claimants missed the deadline for filing the claim against the decision of 5 April 2002, which is why the case is to be terminated for this part as well (Article 101(6) of the LoAP).

Analysis of legal acts applicable to the dispute and conclusions:

1)
The Board having evaluated the statements described in the part of the decision on the factual circumstances of the case regarding decisions of institutions at the national level draws that conclusion that the selected

 site for construction of Kazokiškės landfill is not in essential contradiction to the General Territorial Plan approved by Resolution No. IX-1154 of the Parliament of the Republic of Lithuania of 29 October 2002 and is in line with the requirements of the State Strategic Waste Management Plan approved by Resolution No. 519 of the Government, which is why it is no longer questionable at the stage of the dispute consideration. The draft Parliament resolution concerning prohibition of the landfill in Kazokiškės discussed at the interagency and public level as organised by the Parliament of the Republic of Lithuania was not approved.

2)
Regarding the claim to cancel the conclusion on evaluation of the process and procedure of drafting the planned detailed plan approved by Elektrėnai Municipality Mayor on 11 September 2000 and the Conditions for drafting general and detailed plans and special planning documents Elektrėnai Municipality Mayor on 11 September 2000 (Claim 2):

It has been mentioned that the Claimants argue for justification of these requirements as follows: neither the Conclusion of 11 September 2000 nor the Conditions issued on 11 September 2000 ensured that the solutions of the detailed plan would be drafted without violations, and the conclusion presented not all aspects that must take into account consequences of the detailed plan – the aspects of impact on human health and on preservation of cultural heritage were not mentioned. A similar breach was in place also in the Conditions which improperly formulated the name of the detailed plan as they did not reflect the fact that the detailed plan was drafted for a new landfill; the Landfill Design Conditions were issued by a person not duly authorised to do that, and apart from the conditions mentioned in the Municipality’s conclusion of 12 May 2004, other conditions were to apply to the landfill project as well – special fire-safety design conditions, obtaining an Integrated Pollution Prevention and Control permit. The Claimants did not specify legal grounds for cancellation of those deeds.

Legal grounds and key procedures of territorial planning are regulated by the Law on Territorial Planning but it does not define the conclusion and conditions mentioned in the decision (claimed against). The place of these territorial planning documents in the planning process and the procedure of issue thereof is provided for in the Rules for Drafting and Issue of Conditions for Drafting Territorial Planning Documents approved by Order No. 170 of the Minister of Construction and Urban Development of 22 November 1996 valid then, pursuant to paragraph 3 whereof the conditions for detailed plans are duly approved requirements of territorial planning documents, effective norms, rules, standards and other requirements based on a norm or document applicable when drafting territorial planning documents, and pursuant to paragraphs 37 and 38 – conditions for detailed plans are drafted and issued by municipalities in whose territory the detailed plan is drafted, the chief architect or a person authorised thereby based on general plans of the region or city municipality territory, special and detailed planning documents; conditions for detailed plans the planning organiser whereof is the municipality drafted in accordance with the procedure laid down in paragraph 37 are approved by the municipality board (mayor).

The Rules of Detailed Plans approved by Order No. 159 of the Minister of Construction and Urban Development of 15 November 1996 (paragraph 27) provide that natural and legal entities before drafting the detailed plan contact an official of the municipality administration – the chief architect for planning conditions and procedures. The application of the planning organiser is considered within 10 working days following the date of receipt thereof and a written conclusion is provided. The conclusion indicates the number of territorial planning stages of the detailed planning process (2 or 3), the procedure for coordination and approval of the detailed plan (general or simplified), solution evaluation aspects and necessity of development of the municipality infrastructure (paragraph 28). If the planning organiser agrees with the conclusion with regard to the planning process and procedure, the planning conditions are issued.

Comparison of the regulation quoted with the contents of the conclusion and the conditions issued shows that they do not breach formal legal requirements and are issued by competent persons; moreover, in the opinion of the Board, these documents are not the ones that could have caused or caused those negative consequences (right violation) for the Claimants with regard whereto the claim was filed. On the other hand, adequacy of the scope of requirements to the conclusion and conditions is in fact checked through the procedures drafting, public hearing, coordination, verification and approval of the detailed plan proper. Having regard to the above, the Board draws the conclusion that the claims to cancel the conclusion on evaluation of the process and procedure of drafting the planned detailed plan approved by Elektrėnai Municipality Mayor on 11 September 2000 and the Conditions for drafting general and detailed plans and special planning documents Elektrėnai Municipality Mayor on 11 September 2000 may not be satisfied.

3). The Claimants substantiate the claim to cancel the Design Conditions No. 04-27 of 12 May 2004 issued by the Architecture and Territorial Planning Division of Elektrėnai Municipality Administration (Claim 4) by indicating that 1) it was issued by a person not authorised to do that; 2) the landfill project, apart from the conditions given in the Conclusion of 12 May 2004 of the Municipality, was also subject other conditions – special fire-safety design conditions, obtaining an Integrated Pollution Prevention and Control permit.

Relations related to essential requirements to all buildings constructed, renovated and repaired in the Republic of Lithuania, technical regulation of construction, construction surveys, building design, construction of new buildings, renovation, repairs, recognition as suitable for use, building use and maintenance, demolition and procedure of management of all those activities, activities of construction parties, public administration entities, engineering networks and communications owners (or users), other legal and natural persons are regulated and principles are laid down in the Law on Construction (LoC). Article 2(33) of the LoC stipulates that the building design conditions are a general document of design conditions listed in paragraph 32 hereof for a specific building approved by the Director of the Municipality Administration (a civil servant of the Municipality Administration authorised thereby). A similar provision is transposed to paragraph 5.2 of the Construction Technical Regulation STR 1.05.07:2002 Building Design Conditions approved by Order No. 215 of the Minister of Environment of 30 April 2002 (as later amended valid at the moment of issue of the conditions). It has been mentioned that the conditions appealed against approved by the Chief Architect of the Municipality were drafted and issued by the specialised unit of the Municipality Administration – the Architecture and Territorial Planning Division, i.e. the authorised entity which pursuant to paragraph 2.1 of the Regulations of the Architecture and Territorial Planning of Elektrėnai Municipality (the Regulations are posted on the Municipality web-site) is authorised to carry out such a function.

The Claimants think that other conditions were also applicable to the landfill, namely – fire-safety special design conditions. It should be pointed out that the LoC gives an incomprehensive list of project conditions but both this regulation and paragraph 37 of STR 1.05.07:2002 37 say that the necessity and composition of other building design conditions which in Article 2(32) of the LoC are referred to as “other statutory requirements” are regulated by those laws and legal acts drafted on the basis thereof. Paragraph 3.12 of STR 1.05.03:1997 Procedure for Setting Building Design Conditions, Coordination and Approval of Building Design Projects adopted on 19 March 2002 provides that the special design conditions are conditions setting out special requirements of state institutions and municipal executive institutions that are drafted only if there are no relevant regulatory documents or when those requirements depend on the location and environment of the building and its construction site. When the detailed plan is drafted and approved, territorial requirements set out therein are also special conditions and if those requirements are insufficient for drafting the building design project, special conditions are set in accordance with the requirements of this regulation. In this case there is the approved detailed plan and there is no need for special fire-safety conditions and pursuant to paragraph 8.1.1. of STR 1.05.03:1997 special design conditions are set out in accordance with the laws and regulations on special requirements. At every requirement therein there must be the legal grounds for it indicated (a specific legal act, regulatory document). Moreover, the Organisational Administrative Technical Regulation STR 1.09.01:1996 State Control Procedure for Special Construction Requirements referred to by the above paragraph 3.12 stipulates that special design conditions set out only essential reasonable special requirements, and exceptional special conditions to the building design are set only in the following cases: where there is no territorial detailed plan drafted; where the detailed plan of the territory is drafted not fully (based on regulatory documents drafted before the adoption of the Law of the Republic of Lithuania on Territorial Planning) (p. 5.2.2-5.2.3). So obviously the Claimants did not justify their position with regard to special design conditions on fire-safety and the court did not establish any statutory grounds for that.

Paragraph 5 of the Rules for Issue, Renewal and Cancellation of the Integrated Pollution Prevention and Control Permits approved by Order No. 80 of the Minister of Environment of 27 February 2002 valid at the time of issue of the Design Conditions stipulates that the Integrated Pollution Prevention and Control (IPPC) permit is a written decision or part thereof (or several such decisions) giving the right to use the entire installation or a part thereof subject to conditions meeting the requirements of the Rules (…), which allows the Board to draw the conclusion that the builder must receive this document at the stage of commissioning of the building.

4). Regarding the claim to cancel the construction permit No. 07LR-8 to for the construction of Vilnius County regional domestic waste landfill issued by the Architecture and Territorial Planning Division of Elektrėnai Municipality on 24 January 2006 (Claim 5).

The version of the LoC valid at the moment of issue of the construction permit in question provided that the construction permit was issued: 1) for the building in the territory of several municipalities, the building whose builder (customer) is the municipality, the building intended for national defence needs (included in the list approved in accordance with the procedure set out by the Government) – by the County Governor’s Administration; 2) for any other building – by the Director of the Municipality Administration (a civil servant of the Municipality Administration authorised thereby) (Article 23(5) ). These provisions are transposed and detailed in the Construction Technical Regulation STR 1.07.01:2002 Construction Permit approved by Order No. 218 of the Minister of Environment of the Republic of Lithuania of 30 April 2002, paragraph 6 whereof stipulates that the construction permit including the construction permit for demolition of the building is issued: for the building in the territory of several municipalities, the building whose builder (customer) is the municipality (its institution, municipality-controlled company, other municipality administration entities) – by the County Governor’s Administration (p. 6.1); for the building intended for national defence needs included in the list approved in accordance with the procedure set out by the Government – by the County Governor’s Administration in accordance with the procedure laid down by the Government (p. 6.2); for the building at the coastline and in Kuršių Nerija (except for residential settlements in Kuršių Nerija) – by the County Governor’s Administration at the suggestion of the municipal executive institution, the Ministry of Environment and resolution of the Government (p. 6.36); for any other building – by the Director of the Municipality Administration or a civil servant of the Municipality Administration authorised thereby (hereinafter referred to as the municipality administrative entity)(p. 6.4).

The Claimants as one of the grounds for cancelling the construction permit mention that it was issued by an unauthorised entity, i.e. they claimed that the permit was issued by the Municipality Administration but in that case it could have been issued only by Vilnius County Governor’s Administration pursuant to paragraph 6.1 of STR 1.07.01:2002 as the builder VAATC UAB (the permit recipient) is a municipally controlled company. It is also mentioned that the permit was issued by an unauthorised person as the powers of Elektrėnai Municipality Mayor to issue construction permits were expired. In this case it should be said that paragraph 6.1 of STR 1.07.01:2002 stipulates that the construction permit is issued by the County Governor where the builder is the municipality, its institution, a municipally-controlled company and other municipal administrative entities. The concept of the municipally-controlled company is defined in the Law on Privatisation of State-Owned and Municipal Property where Article 1(6) stipulate that an enterprise controlled by the state (municipality) is an enterprise in which over 1/2 of voting shares are owned by the state or a municipality. The statement of the securities account of VAATC UAB submitted for the case shows that on the day of issue of the permit Elektrėnai Municipality did not have the required number of shares (Vol. IV, p. 128-129). Where the court establishes no exceptional cases when the construction permit is issued not by the Director of the Municipality Administration or civil servant of the Municipality Administration authorised thereby, it draws the conclusion that the construction permit in question was issued by a competent entity. As regard the claim argument that at the moment of issue of the deed in question the powers of Elektrėnai Municipality Mayor to issue construction permits were expired, it should be stated that both pursuant to the LoC and to STR 1.07.01:2002 the permit in this case could be issued by the Director of the Municipality Administration or another civil servant of the Municipality Administration authorised thereby, and in the case in question this was done by the Head of the Architecture and Territorial Planning Division of Elektrėnai Municipality Administration Arūnas Butrimavičius, which is why the mayor’s powers do not have any impact on the procedure for issue of the construction permit.

As other grounds for cancellation of the construction permit, the Claimants also indicate that: the Standing Construction Commission provided no positive or negative conclusion, when making the decision the majority of the members were absent, some institutions coordinated the project much later after the meeting thus violating the requirements of paragraphs 5, 7 and 8 of the Commission’s Work Regulations; there was no consent of a competent health care institution to the issue of a construction permit for the landfill; VAATC UAB (builder) did not obtain the lessor’s permit to construct on this land parcel; pursuant to paragraph 21.4 of the Special Land and Forest Use Conditions it was prohibited to construct landfills in the power line protection zone.

Article 23(9) of the LoC provide that the Director of the Municipality Administration (a civil servant of the Municipality Administration authorised thereby) having received a request of the builder (customer) referred to in paragraphs 6 and 7 thereof and other documents shall transfer them to the Standing Construction Commission that must check and establish whether the construction meets the construction site management requirements (regulation) set out in the territorial planning documents) and the requirements of the design conditions. In the form of minutes the Commission documents the results of the building design evaluation and recommends the Director of the Municipality Administration (a civil servant of the Municipality Administration authorised thereby) issuing or not issuing the construction permit requested by the builder (customer). Article 23(10) of the LoC stipulates that the Standing Construction Commission shall be formed by the Municipality Council from among owners (users) of engineering networks and communications having drafted the territorial planning and building design conditions, representatives of institutions and the Municipality authorised to make decision on the issues listed in paragraph 9 hereof. The sample regulations of the Commission are drafted by an institution authorised by the Government. The Sample Regulations of the Standing Construction Commission approved by Order No. D 1-696 of the Minister of Environment of the Republic of Lithuania of 28 December 2004 (hereinafter referred to as the Sample Regulations) demonstrate that the form of work of the Commission is meetings convened in accordance with the procedure set out in the Working Regulations of the Commission (p. 8) by the Commission members – civil servants of the Municipality Administration and the institution (entity) having drafted (been involved in drafting) the territorial planning or design conditions included in the Building Design Conditions; authorised representatives must attend the Commission meetings. The Commission member who cannot participate in the meeting must express their opinion in writing before the Commission meeting starts on the issue to be considered that is included in the meeting minutes (p. 13).

The main task of the Commission in the process of issuing the construction permit is to check and establish whether: construction meets the construction site management requirements (regulation) set out in the territorial planning documents) and the requirements of the design conditions; the scope and composition of the construction design match the scope and composition set for this purpose; the project expert evaluation (where needed) is completed and conclusions thereof are positive (p. 19.1-19.3 of the Sample Regulations). In the form of minutes the Commission documents the results of the inspection of documents submitted for obtaining the construction permit and recommends the Director of the Municipality Administration (a civil servant of the Municipality Administration authorised thereby) issuing or not issuing the construction permit; if the Commission has comments on the building design checked, they are included in the minutes and the construction permit is issued only after the project is amended based on those comments (p. 22-23). The minutes of the Commission are signed by all the Commission members participating in the meeting. The Commission recommendation to issue the construction permit is to be approved by all Commission members attending the meeting. Where there is no consent of all Commission members, the motives of disagreement are listed in the minutes (giving specific reasons for not issuing the permit grounds by references to specific articles of legal acts) (p. 24).

According to Decree No. 01.V-435 of Elektrėnai Municipality Mayor of 21 August 2002 regarding the formation of the Standing Construction Commission, apart from the Chairman the Commission includes at least thirteen members (Vol. VI, p. 90). Pursuant to paragraph 5 of the Work Regulations of the Standing Construction Commission of Elektrėnai Municipality approved by Elektrėnai Municipality Mayor submit their conclusions on the documents submitted thereto and their conclusions regarding issue or non-issue of the construction permit until the end of the meeting, the minutes are compiled during the meeting and signed by all members by the end of the meeting (p. 7, 8 – Vol. VI, p. 91). The minutes of the meeting of the Standing Construction Commission of Elektrėnai Municipality of 20 September 2005 (Vol. I, p. 69-70) show that the meeting was attended by the Chairman and four members who judging from the fact that no dates were indicated signed the conclusions in the minutes on the same date, and the Director of Trakai Public Health Care and Professional Development Centre V. Steško indicated the date of the meeting which considered the letter of 1 December 2005 concerning the coordination of the technical design project of Kazokiškės regional landfill planned and decided that the technical design project of Stage I of the landfill met the Special Conditions No. 12-65 of 19 March 2004 of Trakai Public Health Care and Professional Development Centre (Vol. I, p. 67-68). This leads to the conclusion that the Claimant’s statements that the institutions coordinated the project much later than at the meeting are unjustified. The fact that the minutes of the meeting of the Commission of 20 September 2005 was not filled in properly (unnecessary words were not deleted) does not make it void as there are no comments based whereupon the building design project should be corrected. As regards the Claimants’ statement that the majority of members did not attend the meeting, it should be pointed out that pursuant to paragraph 13 of the Sample Regulations the Commission meetings must be attended only by civil servants of the Municipality Administration and the authorised representatives of institutions having set out (been involved in setting out) the design conditions included in the Building Design Conditions and pursuant to paragraph 24 – the Commission minutes are signed by all persons attending the meeting. So, there is no ground for stating that the Commission decision in question is illegitimate because of the absence of the quorum.

As regards the statement that VAATC UAB did not obtain the lessor’s permit to carry out construction on the land parcel, it should be pointed out that Vilnius County Governor by order of 7 September 2005 leased the land parcel of other purpose of use (waste storage, sorting and disposal area) of the area of 301,638 sq. m. in Kazokiškės Village to the company for 23 years (Vol. I, p. 28-29), the purpose of the land use is waste storage and disposal and is registered with the Register of Real Property (Vol. I, p. 26-27), and the State Land Lease Agreement of 19 September 2005 executed with the company provides that the new Building and Equipment Construction Conditions were according to the detailed plan of Kazokiškės landfill (Vol. I, p. 30-31).

51 The claim requesting to cancel the conclusion of the environmental part of the technical design project No. 1.7-956 of 13 May 2005 of Vilnius Region Environment Protection Department (Claim 6) was justified by the Claimants by the following arguments: the VREPD did not have the right to approve the solutions as they did not meet the environmental requirements, i.e. the background air pollution level was not evaluated, the EIA report incorrectly indicated the allowable threshold value of solid particles – 500 mg/m3, removal of sludge cleaning dry utility waste water was not evaluated, the impact on water quality was not analysed, the 500 m sanitary zone of the landfill was defined unreasonably and incorrectly.

Paragraph 14 of the Construction Technical Regulation STR 1.05.05:2004 Environmental Part of the Building Design Project approved by Order No. 701 of the Minister of Environment of 24 December 2003 valid at the moment of adopting the conclusion stipulates that the composition of the environmental part of the building design project described in Annex 1 to the Regulation and the environmental part of the building design project of that scope must be drafted if the economic activities planned in the building have impact on all environmental components (water, air, soil, ground, biodiversity and landscape) by releasing chemical, physical and biological pollution into the environment. Section 5 of Annex 1 to the Regulation Ambient Air specifies that this section is drafted when designing buildings related to economic activities which release pollutants into air and buildings to be equipped with stationary incineration installation of the heat efficiency of > 0.12 MW.

The EIA report indicates the allowable threshold value of solid particles not in milligrams per square meter as stated by the Claimants but in micrograms per cubic meter (microgram is 0.000006 g – Vol. III, p. 33), which means that the amounts do not exceed the norms. Sludge will not be removed at the landfill and it will not be allowed to, and the Claimants did not justify this statement by any case materials. The impact on water quality was considered in the EIA report, which showed that the landfill would have no significant hydrogeological impact on the natural environment, the capacities of waste treatment facilities were sufficient for treatment of landfill waste and technical measures to be implemented were provided for (Vol. III, p. 22-27, 120-123), which was, among other things, documented at the meeting of 9 December 2005 of the Commission by Decree No. 01V-105 of Elektrėnai Municipality Mayor of 7 December 2005 (Vol. I, p. 67-68).

As regards the establishing of the sanitary protection zone, it should be pointed out that pursuant to paragraph 7 of the Procedure for Establishing and Maintenance of Sanitary Protection Zones approved by Order No. 10 of the Minister of Health of 5 January 2001 valid at the moment of drafting of the territorial planning document, the area of the SPZ must be such that the negative impact caused by chemical, physical and biological pollution would not exceed the legal requirements for residential areas. Authorised public health care institutions carrying out the state control functions of construction special requirements and impact on residential environment and human health and impact of the planned economic activities on the environment check whether the preliminary solutions of the general plan of the territory concerning the SPZ meet the requirements of the public health legislation, whether solutions of special detailed plans of territories concerning the SPZ meet the requirements of the public health legislation and do not contradict the general plan solutions (p. 8.2) and evaluate the environmental impact assessment programme and the report according to the procedure set out and submit conclusions with regard to the reasonability of the SPZ size (p. 8.4). Pursuant to paragraph 12 of the SPZ size and the requirements of use of the SPZ area for economic activities are set out within the scope of competence by the Ministry of Health, the Ministry of Environment and the Ministry of Agriculture. Pursuant to the annex to the Procedure for the domestic waste landfill (which is in question in this case) the SPZ area is 500 m and as no other SPZ sizes are provided for in the procedure, there are no legal grounds to demand that it would be twice or thrice bigger.

Having regard to what is established, the Board draws the conclusion that there are no grounds to cancel the deeds based on the claim arguments.

Following Articles 85-87, 88(1), 101(6) and 127 of the Law of the Republic of Lithuania on Administrative Proceedings, the Board of Judges

has resolved:

to reject the claim to renew the deadline missed – to reject and terminate the case with regard to parts of the claim of 23 may 2006 (referred to as the preventive claim) with regard to Decision No. 01-24-3257 of the Ministry of Environment of the Republic of Lithuania of 12 June 2002 regarding the opportunities of construction of Vilnius County domestic waste landfill in terms of environmental impact and the claim of 10 May 2006 concerning Decision No. 55 of Elektrėnai Municipality Council of 5 April 2002 and the rest of the requirements under the claim of 10 May 2006 as groundless.


Within 14 days following the date of publishing the decision may be appealed against by filing an appeal to the Supreme Administrative Court of Lithuania, by filing a complaint to Vilnius Circuit Administrative Court or directly to a court of appeal.
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