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To

United Nations
Economic Commission for Europe
Att. Mr. Jeremy Wates
Palais des Nations
1211 Genf
SCHWEIZ

Vienna, on 20.9.2007

06018 / US/BS / 59.doc
REF: 
communication with the AARHUS Compliance Committee concerning decision making on establishment of a landfill in Kazokiskes/Lithuania

Ref. ACCC/C/2006/16

Reply to the statement of the Ministry of Environment of the Republic of Lithuania provided in September 2007 

Dear Mr. Wates,

Dear members of the AARHUS 

Convention Compliance Committee,

We would like to respond to the additional information provided by the Ministry of Environment on the request of the Compliance Committee.

1.) Clarification on which date the decision to establish a landfill in Kazokiskes was taken:

During the 16th meeting of the Compliance Committee in Geneva, in which we participated, the Committee requested the party, the Government of the Republic of Lithuania,to provide the information, when the decision was taken to establish a landfill in Kazokiskes, respectively when the decision was taken regarding the location of the intended landfill. 

This date is of certain importance as the AARHUS Convention came into force for Lithuania on April 28th, 2002, 90 days after ratification, with January 28th, 2002. 

As the Ministry of Environment correctly states, the decision to establish a landfill in Kazokiskes, was part of the approval of the Vilnius County Waste Management Plan.  This Vilnius County Waste Management was approved by the Vilnius County on May 31st, 2002.  Hence the decision to estblish a landfill in Kazokiskes was taken, on May 31st 2002. We attach copy of the Decision No. 16, approved by the Vilnius County Regional Council on 31 st of May, 2002. (We provide copy of that Decision, it is published on Vilnius County Website:  http://www.apskritis.lt/index.php?-1150872629)

Therefore there can be no doubt that the AARHUS Convention is applicable to the decision on the establishment of a landfill in Kazokiskes of May 31st, 2002, as the Convnention came into force for Lithuania on April 28th 2002.

The statement of the party that the Waste Management Plan was drafted two years before and that the draft procedure was carried out prior to the AARHUS Convention taking effect for Lithuania, is irrelevant, as the decision itself on May 31st, 2002 was taken after the AARHUS Convention came into force and the decisive date is not the time of preparation of a decision, but the date of the decision itself. 

Which is clearly established, by Article 6 of the Convention, each Party shall apply the provisions of this article with respect to decisions whether to permit proposed activities.

We also would like to underline, that the detailed plan of Kazokiskės landfill was also approved only after The Aarhus Convention came into force for Lithuania. The detailed plan was not approved in February of 2002 as it was stated by the Government. Vilnius County Regional Council by its Decision No. 15, approved on April 12, 2002 after hearing of presentation of Mr. Jurgis Valiunas, the director of “Vilnius County Waste Management Center” on update of preparation of Vilnius region waste management project, set up a schedule for local municipalities. The contents of that chedule show that the Council instructed the municipalities til 1 of June, 2002 to approve feasibilities studies, regional waste management plan, environmental impact assessment report about allocation of landfill either in Sirvintos or Elektrenai municipalities and after the municipality was chosen for the landfill’s place, than that municipality shall raise initiative on drafting of the landfill’s detailed plan (the Decision No. 15, of April 12, 2002 is published on Vilnius County Website:  http://www.apskritis.lt/index.php?-1150872629). Therefore, the detailed plan for kazokiskes landfill could not be approved in February of 2002, as per Government’s statement, but could only be started to draft after the place for the landfill is decideed. As already mentioned above, the place for the landfill was decided by Vilnius County Regional Council on May 31, 2002.

Furthermore as already stated during the discussion at the 16th meeting of the Compliance Committee, the Government of Lithuania was till now justifying not to carry out a public participation in the frame of the IPPC procedure before the construction of the landfill, with the argument, that there was full public participation according to the AARHUS Convention in the frame of the Environmental Impact Assessment Procedure. 

The Environmental Impact Assessment Procedure was according to the party before the decision of May 31st, 2002, and as the party now states, for this procedure the AARHUS Convention was not applicable, therefore of course even in case there would have been public participation in the frame of the EIA, which is denied as no effective possibility for the public/the communicants was provided, this public participation as the AARHUS Convention was not applicable for this procedure, could not substitute for a public participation in respect of the IPPC procedure (for which the AARHUS Convention is applicable without any doubt).

In this respect we would like to remind the Compliance Committee that one of the main points of our communication is, that the Lithuanian authorities do not provide in the frame of the IPPC procedure a public participation in the sense of the AARHUS Convention, because the Convention provides for an effective public participation, when all options are open, and the Lithuanian authorities are only willing to carry out an IPPC procedure after the construction of the landfill is finalized( respectively during construction), therefore when no options are open anymore. 

In this respect we comment to the arguments of the party regarding the IPPC permit, that it is correct that currently an IPPC procedure is ongoing and that in course of this IPPC procedure, which was not finalized till now, there is a possibility for the public to participate. But the problem is, that the construction not only began last year but also the construction of the first section of the landfill is finished without the IPPC permit being issued. During the week between August 13 till August 19, 2007, the Commission for admission of construction visited the lanfill’s site and accepted the construction. Only today, September 20, 2007, the Vilnius Regional environmental Department announced on their website http://vrd.am.lt/VI/index.php  that the Vilnius Regional Environmental department which is responsible for issuing of IPPC permits, on September 10, 2007 issued the IPPC permit to operate the new Kazokiskes Landfill.  Again, the Communicants were not informed by that authority or by the operator directly but only today published retrospectively about issuing of IPPC permit ten days ago.

This as already stated before under no circumstances can be an effective public participation as required by the AARHUS Convention as the installation is already under construction before public participation takes place, respectively before the public had the chance to appeal an IPPC permission at court. 

Interesting is in this respect is also that the Government of Lithuania is stating that the IPPC permit is in no manner linked to the EIA decision and its validity. 

As already stated above, till recently the Government of Lithuania was arguing (and also the European Commission) that it is in line with the AARHUS Convention to provide public participation in respect of the IPPC permission after finalization of the construction, before operation, because public participation is anyhow granted in the frame of the IEA decision making. 

Now the Government of Lithuania states that the EIA and the IPPC permission do not have anything to do with each other and are not related at all. Further the Lithuanian Government is stating that an EIA procedure is not necessarily required, prior to an IPPC permit.

This clearly demonstrates that the arguments of the Government are highly contradicting and furthermore that the arguments of the Republic of Lithuania are contradictory to the arguments of the European Commission regarding the communication ACCC/C/2006/17. 

In this respect we would like to clearly state once more, if the Environmental Impact Assessment and the IPPC permission are not linked to each other, then there is no justification left at all, why it should be in line with the AARHUS Convention to provide public participation in respect of the IPPC permission after the construction is finalized, as this can not be efficient, because at this time contradictory to the AARHUS Convention no options are open at all anymore. Till now the party was justifying the public participation after construction, with the argument that the public participation in frame of the EIA is “substituting” the public participation regarding the IPPC permit. It seems the party gave up this argument. 

Regarding all the other “answers”/information provided by the party, we believe that the party did not answer the questions raised by the Compliance Committee during the 16th meeting. We understood that the AARHUS Compliance Committee asked the party to provide concrete information on the public participation concerning the decision making regarding the landfill in Kazokiskes. 

For example the Committee asked what the party means by “motivated requests” of the public. The party did not answer this question at all, but was just repeating that no “motivated” requests or complaints were received by the authorities within the period of 10 days. Further the party provided no explanation, why the party believes that 10 days are sufficient for the public to raise “motivated complaints or requests” (whatever this means).

The party did not answer the questions raised by the Committee, but just sent mainly general information on the applicable laws in Lithuania at the time of decision making. 

At this point we would like to clarify that we never stated that the laws of the Republic of Lithuania are not in compliance with the AARHUS Convention (except the law provides - what we doubt, as we interpret the law differently – to carry out public participation in respect of the IPPC permission after the construction of the landfill is finalized), but the essence of our communication is, that regarding the decision making in respect of the landfill of Kazokiskes the AARHUS Convention was not properly applied, respectively the AARHUS Convention was violated. 

Therefore all the information of the  party regarding the applicable law does not concern the content of the communication and in our opinion also not answer the questions of the Compliance Committee.

It is not enough to enact “nice laws”, this laws also have to be implemented!

We therefore do not comment to the information of the party regarding the applicable law.

For the communicants:

………………………………………….

……………………………………………

Ramune Duleviciene 



Ulrich Salburg   
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