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To the

United Nations
Economic Commission for Europe
Att. Mr. Jeremy Wates

Palais des Nations
1211 Genf
SCHWEIZ

Via fax : 0041 / 22 / 917 06 34

Vienna, on 29.5.2007

06018 / US/BS / 46.doc
REF:
Communication to the Aarhus Convention Compliance Committee concerning decision making on establishment of landfill in Kazokiskes / Lithuania

(Ref. ACCC/C/2006/16) 



Statement in the respect of the meeting scheduled for June 14th, 2007 in respect of the ongoing administrative court procedure in Lithuania

Dear Mr. Wates,

I refer to our communication of January 30th, 2007 and of March 6th, 2007 regarding the ongoing administrative court procedure in Lithuania in front of the Vilnius District Administrative Court. 

The Vilnius District Administrative Court of Lithuania was deciding with judgment of April 12th, 2007 regarding the complaint of the communicants. The procedure concerns the request of the communicants to annul several decisions and permissions in respect of the landfill in Kazokiskes. 

Attached I send a translation of the decision of the Vilnius District Administrative Court of April 12th, 2007 (Annex 12).

As you can see in Annex 12 the points 3 and 4 concern the request of the communicants to annul several decisions in respect of the construction permission for the landfill on the base of specific Lithuanian laws, which are not relevant for the communication to the Aarhus Convention Compliance Committee. 

In respect of Art. 9 of the AARHUS Convention (access to justice) only point 2 of the decision, respectively the ongoing procedure is of interest as this concerns the request of the communicants to annul the resolution No. 10-24-3257 of the Ministry of Environment of the Republic of Lithuania of June 12th, 2002 and the resolution No. 55 of the Council of Elektrenai Self Government of April 15th, 2002 on the general decision to establish the landfill in Kazokiskes.

Regarding these decisions the communicants took legal actions in the year 2002 Which was finally dismissed in the year 2004, with the argument that the correspondents missed the term, appealing to the administrative court within one month after the decision issued was published. 

With the ongoing procedure the communicants tried once more to request that the period for appealing against these decisions is reinstalled. With decision of April 12th, 2007 the court rejected this request. 

In the opinion of the communicants this issue is of relevance for the AARHUS Convention, respectively Art. 9 of the AARHUS Convention (access to justice). 

The two decisions mentioned above were published but not in the official state gazette (“Valstybes zinios)  which shall contain publications of all laws and legal acts  but in an annex of informative announcements (“Informaciniai pranesimai”) which sometimes is issued as a supplement to the official state gazette. None of the communicants were reading this annex to the state news (which normally nobody is reading), nor they could even have a reason to know that a legal act will be published not in the official gazette, but only in its supplement and therefore the communicants were not aware that a decision was taken to establish a landfill in their neighbourhood. 

The communicants, which live just a few 100 meters away (less than 500 meters) from the intended landfill, never were official informed or actually served the decision of the Ministry of Environment of June 12th, 2002 on the establishment of a landfill in Kazokiskes and therefore had no chance to appeal in time (within one month) against the decision to the Administrative Court. 

As already mentioned the communicants tried twice to lodge an appeal with the Administrative Court against this decision, but both times this appeal was rejected, because of missing the period of one month established by the administrative procedure law in Lithuania for appealing decisions of public authorities. 

Against the decision of the Administrative Court of Vilnius of April 12th, 2007 (Annex 12) the communicants filed an appeal with the Supreme Administrative Court of Lithuania, which is still pending, but due to the Lithuanian administrative procedure law, which establishes the regulation that a decision has to be appealed within one month after it was issued or published, the communicants believe that the chances that the decision of the Administrative Court of Vilnius of April 12th, 2007 will be revised by the Supreme Administrative Court are very limited. 

In the view of the communicants this constitutes a violation of Art. 9 of the AARHUS Convention, as Art. 9, chapter 2 of the AARHUS Convention provides that each party shall within the framework of its national legislation, ensure that members of the public concerned having a sufficient interest have access to a review procedure before a court of law and/or another independent impartial body established the law to challenge the substantive and procedural legality of any decision, act or mission subject to the provisions of Art. 6. 

The communicants, the citizens of Kazokiskes, the village nearby  the intended landfill for sure have a sufficient interest regarding the establishment of the this landfill. The citizens of Kazokiskes were not informed directly regarding the decision to establish a landfill in their neighbourhood and they were never officially served this decision, that’s why the communicants had no chance to meet the by administrative procedure law in Lithuanian foreseen period of one month to challenge the decision of the Ministry of Environment of Lithuania of June 12th, 2002 on establishment of a landfill in Kazokiskes. 

The communicants do not deny that an administrative procedure exists and that an appeal was (theoreticaly) possible for the communicants, but the preconditions to be informed in time and properly served the decision, which would make it possible for the communicants to challenge the decision, was not given. This constitutes in the view of the communicants a violation of Art. 9 of the AARHUS Convention. 

The same applies to resolution No. 55 of the Council of Elektrenai Self Government of April 15th 2002.

Regarding the other points of the communication, respectively the violation of Art. 6 of the AARHUS Convention we refer to our previous communication. 

The representative of the communicants, advocate Ramune Duleviciene and advocate Ulrich Salburg, will participate the meeting of June 14th, 2007. Please inform us, if any additional information regarding our participation in this meeting is needed. 

Best regards, 

Ulrich Salburg    
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