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. Introduction

1. On 16 December 2008, the Caucasus Environmii@& Network (hereinafter the

communicant or CENN) submitted a communicatiorh® Committee alleging a failure by
Georgia to comply with its obligations under aweicb, paragraphs 2 and 4, of the
Convention on Access to Information, Public Paptition in Decision-making and Access

to Justice in Environmental Matters (Aarhus Conigent

2. The communication alleged that by failing toomh the public concerned in a
timely, adequate and effective manner about pdggbi for public participation in
decision-making on issuing licences for long-teorest use, the Party concerned was not
in compliance with article 6, paragraph 2, of then@ntion. The communication further
alleged that by failing to provide for early pubjparticipation in the issuance of special
licences for long-term forest use, the Party camegmwas not in compliance with article 6,

paragraph 4, of the Convention.

3. At its twenty-second meeting (17-19 December820the Committee took note of
the communication, but was not able to considepitdiminary admissibility, since the
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communication had been submitted only several geigs to its meeting. However, the
Committee sought more detailed information from twnmunicant with regard to the
allegations. On 2 March 2009, the communicant stibthia new version of the
communication with clarification on the issues egdidy the Committee of non-compliance
and the use of domestic remedies.

4. At its twenty-third meeting (31 March—-3 April @8), the Committee determined on
a preliminary basis that the communication was adifie.

5. Pursuant to paragraph 22 of the annex to decléioof the Meeting of the Parties to
the Aarhus Convention, the communication was fodedrto the Party concerned on
13 May 2009 along with a number of questions puivéod by the Committee soliciting
additional information from the Party concernedroatters relating, inter alia, to the facts
mentioned in the communication and the relevant r@ap legislation. Also on 13
May 2009, the secretariat forwarded to the comnantia number of questions put forward
by the Committee soliciting additional clarificatio

6. At its twenty-fourth meeting (30 June-3 July 2)0the Committee agreed to
discuss the content of the communication at itsitysixth meeting.

7. On 23 September 2009, the communicant respotodéee questions raised by the
Committee clarifying several points of its commuation. On 8 October 2009 and
19 November 2009, the Party concerned addresseguehgtions raised by the Committee
and responded to the allegations made in the concation.

8. The Committee discussed the communication at iteenty-sixth
meeting (15-18 December 2009), with the particgpatiof representatives of the
communicant and the Party concerned. At the sanetimge the Committee confirmed the
admissibility of the communication. The Committeepared draft findings at its twenty-
seventh meeting (16—19 March 2010), completingditadt through its electronic decision-
making process. In accordance with paragraph 3thefannex to decision /7, the draft
findings were then forwarded for comments to theyPeoncerned and to the communicant
on 12 May 2010. Both were invited to provide comtsday 9 June 2010.

9. The Party concerned provided comments on 1 200h8.

10. At its twenty-eighth meeting (15-18 June 201Bg Committee proceeded to
finalize its findings in closed session, taking @aut of the comments received. The
Committee then adopted its findings and agreed they should be published as an
addendum to the report of the meeting. It requetiedsecretariat to send the findings to
the Party concerned and the communicant.

Summary of facts, evidence and issues!

National legal framework

11. The Georgian General Administrative Code of Rfie 1999 requires that the
administration ensure stakeholder participatiomdministrative proceedings in the cases
defined by law (art. 95).

12.  The Forest Code of Georgia of 22 June 199%i(ih&iter the Forest Code; annex 1
to the communication — English translation providgdthe communicant) regulates the
protection, use and management of all forestsudinl their resources, in the territory of

This section summarizes only the main facts,eve and issues considered to be relevant to the
guestion of compliance, as presented to and carsidey the Committee.
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the country (arts. 1 and 5). Forest use and managieworks are permitted only with prior
forest management planning, as detailed in the b®eorgia on Environmental Permit
of 15 October 1996 (hereinafter the Environmenta@rmft Law; annex 2 to the
communication — English translation provided by tbemmunicant), or in case of
emergency (art. 27, paras. 4 and 6 of the Foredé)Co

13. The Forest Code also provides for the partimpaof public interest organizations
in the governance of State-owned forests, includhg resources therein (“State Forest
Fund”) (arts. 35-36). Accordingly, citizens and negentatives of public interest
organizations are entitled to receive full, rel@bhd timely information on the state of the
State Forest Fund and to participate in forest mament planning. Also, the Code requires
that prior to any decision by the relevant autlesiton the use of State Forest Fund, the
following information has to be published: the ferenanagement plan; the categories
established for the State-owned forests; the piiotecregime established; and the
allocation of areas for forest use for a periofivad years or longer.

14.  The Environmental Permit Law (subsequently ishel, see below) also established
the legal basis for requiring information to be maailable to the public and for public
participation in the processing of permits for witiés relating to the protection of water,
wood, land, subsoil and other natural resourcesapble and art. 3). Whether or not the
permit process was required depended on the nafutee activity, its size and effect.
Permits for long-term forest use and timber agésitwere subject to this law. The process
for a forest use permit involved the carrying ofitaa environmental impact assessment
(EIA) and of a State ecological examination (calie®tate ecological expertise), and in
general a decision-making process, including pulparticipation (art. 4). Public
participation was required to permit timber actestas well.

15. The Law on Permits for Impact on the Environmeh 14 December 2007,

regulating the issuance of permits for activitibattmay impact the environment, which
came into force on 1 January 2008, explicitly adfetd the Environmental Permit Law. The
new law abandons the approach of considering cegsgof activities on the basis of their
impact on the environment. The new law still regsithe carrying out of an EIA for a
number of activities, but not for forest use anchagement. Also, the public participation
process has changed: environmental permits werdopidy issued through a detailed
public administrative procedure, whereas under rthes legislation permits are issued
through the regular public administrative procedufeally, the carrying out of State

ecological expertise, which had previously beernuli@gd by the Law on State Ecological
Expertise, has been replaced by the new Law oroBwall Expertise of 1 January 2008.

16. Meanwhile, the Law on Licences and Permitsdfi@ne 2005 had come into force.
This law defines the list of categories of licenemsl permits and sets up the rules for the
issuance, amendment and abolishment of licencespanaits. In addition, Resolution
No. 132 on approval of the provisions on the raed conditions for issuance of licences
on forest use of 11 August 2005 (hereinafter ResmlNo. 132) was enacted to allow for
the issuance of long-term licences on forest reswse. According to that resolution,
information regarding auctions for the award ofef&iruse licences should be announced in
the press one month before the auction date.

Facts

17. On 1 May 2007 and on 7 and 8 October 2008Gttvernment carried out auctions
for the award of long-term forest use licences.

18.  According to the communication, the Ministry Bhvironmental Protection and
Nature Resources publicly announced the auctidnMfy 2007 one month in advance. At
this auction, licences for long-term use of for®as in the regions of Kakheti, Samegrelo-
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Zemo Svaneti and Samtskhe-Javakheti were auctiofiéd. Ministry of Economic
Development publicly announced the auction of 7-€8oBer 2008 on 5 and 10 September
2008 in the newspaper “24 Saati” (“24 Hours”) atgbaon the Ministry’s website. At this
auction round, licences for long-term use of foratas in the regions of Kakheti and
Mtskheta-Tianeti, Shida-Kartli, Samtskhe-Havakh@&tijria, Samegrelo-Zemo Svaneti and
Imereti were auctioned.

19.  As aresult of these auctions, licences wexgeid to companies for forest harvesting
activities, which, according to the communicangst&td immediately after the award of the

licences (annex 4 to the communication lists theeltgpers that were awarded licences, and
the Party concerned also provided a list in itpoese dated 19 November 2009).

20.  Another auction was initially scheduled to takace on 11 December 2008, but was
cancelled further to protests from the affectedytetpon, who claimed that there would be
an irreversible impact on the environment if theteuns went ahead.

21. The communicant also reports that, in 200&aant of technical experts conducted
field visits to evaluate the situation in the fdreies for which forest use licences had
already been awarded in 2007 and in those sitesviiich an auction was scheduled in
2008. In the view of that team, the public authesithad failed to diligently monitor the

activities for which the licences had been awar@ed the areas were socially and
economically affected.

Substantive issues

22.  The communicant alleges that the long-termstdieences issued after the auctions
in May 2007 and October 2008 are permits withinahwbit of article 6, paragraph 1 (b), of
the Convention, since the Party concerned hasdirdacided to subject the activities for
which the licences are awarded to public partiequaprovisions, due to their size, location
and effects (para. 14 above).

23.  According to the communicant, the public coneer including local citizens who
were directly affected by the activities for whithe licences were awarded, was not
informed about the decision-making in an adequately and effective manner, because
the local population has no or very limited acceseational mass media and the Internet,
where the auctions were announced, and hence the ddmcerned failed to comply with
article 6, paragraph 2, of the Convention.

24. The communicant argues that the auction of ly MA07 was subject to the
Environmental Permit Law and the auction of 7—-8dbet 2008 was subject to the Law on
Permits for Impact on the Environment. The latterthe view of the communicant, has
weakened the public participation component ofdbeision-making process; it does not
require the conduct of an EIA or of a State ecdalgiexpertise for forest use and
management activities. According to the communicamy failing to provide the
opportunity for effective public participation, wheall options were open, the Party
concerned failed to comply with article 6, paradrdp of the Convention.

25. Moreover, the communicant argues that Resaiudo. 132, together with Order
No. 1-1/480 of the Minister of Economic Developmeh# April 2008 on the “Rules of
Conduct of Auctions for the Purpose of Issuanca bicence on Use, Establishment of the
Initial Price of the Licence on the Use and Paymklethod® do not ensure public
participation in administrative procedures, inchglin auctions for the award of long-term
forest use licences. The communicant alleges théibing to provide for the obligation of

2 Title of the order per the English translationyided by the parties.
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the authorities to inform the public in an adequatel effective manner, as well as to
involve the public in the decision-making proce@esolution No. 132 is not in compliance
with article 6, paragraphs 2 and 4, of the Conwentin support of its argument, the
communicant submitted the legal opinion of the AariCentre of Georgia, stating that the
Resolution at issue is a by-law in the sense dflar8, of the Convention, and that its
content is not in compliance with the ConstitutiohGeorgia, the laws of Georgia (the
Forest Code and the Environmental Permit Law) &editternational obligations derived
from the Aarhus Convention.

26. The Party concerned declares it is in compéanith the Convention and questions
the legal basis of the communicant’'s argumentsrdues that the Law on Licences and
Permits of 2005 abolished the 1996 EnvironmentamRd.aw. For this reason, article 6,
paragraph 1 (b), of the Convention is not applieablowever, forest use licence terms and
conditions envisage the maintenance of an ecolbgalance.

27.  The Party concerned states that the decisidrol an auction constitutes a legal
administrative act, according to the General Adstmative Code. Details of the auction are
published on the Internet and in the printed media month before the date of the auction
and any interested party has the possibility tdgmtotheir legal rights before the auction,
during the administrative procedure before thedese of the licence and after the issuance
of the licence.

28. With regard to the auctions at issue, the Padycerned affirms that all the

necessary information was published within the igpple deadlines and that the public had
the time and the opportunity to challenge any Gomemt acts through the available
administrative and judicial review procedures, asvigled in particular in the General

Administrative Code and Resolution No. 132. Invisw, the fact that the auction of

11 December 2008 was cancelled further to the adtrative action from the public

demonstrates that Georgian law provides for effecpirotection of public participation

rights (see para. 32 below).

Use of domestic remedies

29.  According to the communicant, a number of cédtiety organizations, including
the communicant, and representatives of the sierttmmunity, had appealed before the
relevant authorities against the auction of Oct@8£8, but the authorities never responded
to the appeal.

30. On 24 June 2007, the association Green Alteméat times collaborating with the

communicant) filed an administrative appeal to Rmgne Minister requesting the repeal of
the decrees of the Ministry of Environmental Prtitet and Natural Resources that
confirmed the result of the auction of 1 May 200h 3 August 2007, the Prime Minister
refused to repeal the decrees in question. On pPe®der 2007, the Green Alternative
appealed the Prime Minister's decision at the $bi#idministrative Court with the same
request to repeal the decrees. The hearing tookeptmn 15 September 2008. The
communicant argues that neither the licensee npresentatives of the Ministry of

Economic Development (i.e., the ministry resporesior the auction of 1 May 2007) were
present, whereas the Party concerned claims thaWthistry of Environmental Protection

and Natural Resources, the Ministry of Economic &epment and the Prime Minister
were represented at the proceedings. On 25 Septe20iB8, the Court turned down the
appeal. In the view of the communicant, the Coudt bt specify the grounds for the
rejection; the Party concerned disagrees.

31. On 6 November 2007, the Green Alternative féegetition with the Ombudsman
requesting that it examine the legitimacy of theetices awarded through the decrees
following the auction of 1 May 2007. The Ombudsn@msidered that the process for
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promulgating the decrees at issue was not in campd with Georgian legislation and
issued a recommendation letter addressed to thestiglirof Environmental Protection and
Natural Resources that the decrees be repealed. Mihister did not react to the
Ombudsman’s recommendation.

32. In fall 2007, it was announced that an aucf@riong-term forest use licences was
scheduled to take place in December 2007; the auetias later postponed to February
2008. The Green Alternative filed an applicationttie Administrative Court, requesting
the cancellation of the planned auction. At therimgaof 5 February 2008, the authorities
presented a temporary decision of the Acting Marisif Environmental Protection and
Natural Resources of 29 January 2008 that canc#fiedauction. Given the temporary
character of the cancellation decision, the Grederhative appealed before the Prime
Minister to repeal the decree of the Ministry ofoBomic Development authorizing the
auctions.

Consderation and evaluation by the Committee

33. The Aarhus Convention was signed by Georgi@®dune 1998 and entered into
force for Georgia on 30 October 2001.

34. The communicant is a non-governmental orgaiozapromoting environmental
protection and falls under the definition of “thebtic” and the “public concerned” as set
out in article 2, paragraph 5, of the Convention.

Clear, transparent and consistent framework (art. 3, para. 1)

35. The following decisions are being challengetbtgethe Committee: the forest use
licences issued by auction of 1 May 2007; thoseedsby auction of 7—8 October 2008;
and those that had been planned to be issued Wjomuaf 11 December 2008. The
Committee observes that the auction of 11 Decerib6B was eventually cancelled; for
this reason, it decides not to examine the evam®usnding the decision-making process
involving the auction of 11 December 2008.

36. At the outset, the Committee notes that atwiligen and oral submissions of the
parties, there was lack of clarity with regardhe tapplicable law regulating administrative
proceedings for the issuance of licences and peratitthe time of the forest licences
relating to the two auctions (paras. 24 and 26 @pov

37. The Committee notes that when the Law on Liesrend Permits and Resolution
No. 132 concerning licences on forest use came fitce in 2005, the Environmental
Permit Law of 1996 had not been formally revokedthWegard to the hierarchy of norms,
the Committee recalls the general principles of émwording to which a new law sets aside
an old law In addition, the Party concerned submitted thé ¢éxarticle 25 of the Georgian
Law on Normative Acts confirming that principle aodnfirming that the two laws are of
the same hierarchical level, while Resolution N82 Wwas enacted to detail rules and
conditions for issuance of licences on forest g communicant has not challenged
these arguments. Hence, the licences issued bipawaft 1 May 2007 were governed by
the 2005 Law on Licences and Permits and Resoliimnl32.

38.  For the auction of 7-8 October 2008, the Cotemihotes the entry into force of the
Law on Permits for Impact on the Environment onahuhry 2008, which explicitly
abolished the 1996 Environmental Permit Law. Them@ittee recalls the general
principles of law according to which a special Is@is aside a general law. In this regard, it
notes that the 2005 Law on Licences and PermitsRawblution No. 132 regarding forest
sector licences were not superseded by the 2008 dawrermits for Impact on the
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Environment, because the scope of the two laws pasllel and distinct. The latter
includes a list of activities and sectors thategulates and forest use licences are not
mentioned. Hence, the Committee understands tbagame legal framework applies to the
licences issued by auction of 7-8 October 2008foaghe licences issued by auction
of 1 May 2007, namely the 2005 Law on Licences Rednits and Resolution No. 132.

39. At the same time, the Committee notes thatRbest Code has been in force
since 1999 and is applicable to both auctions. Hérest Code provides for its hierarchical
superiority over any other laws and regulationsfanest matters (art. 115.1: Should this
Code and other laws regulating forest relationsflbnthis Code has a superior power
over the other) and is a legal text of generalregfee with regard to the conservation, use
and management of forest resources.

40. The Forest Code provides for public participatrights as detailed in the 1996
Environmental Permit Law (Forest Code art. 35). ddivthat the 1996 Environmental
Permit Law was tacitly abolished by the 2005 LawlLaences and Permits and Resolution
No. 132 of 2005, the Committee understands thar &005, when Resolution No. 132
came into force, the public participation rights forest management use and planning
continued to be warranted by the 1999 Forest Cbhdeever, such rights were no longer
detailed in the Environmental Permit Law, but ie firovisions of administrative code on
public participation in decision-making, which weieacorporated by reference in
Resolution No. 132 (art. 4). Hence, in the viewtted Committee, for the sets of licences
issued by the auctions of 1 May 2007 and 7-8 Oct@068, the rights of the public to
participate in the decision-making process to issugh licences were established by the
Forest Code and further detailed by Resolution W82 of 2005 and the relevant
administrative code provisions on public participatfor any administrative decision.

41. The Committee finds that, in its written an@l@ubmissions, the Party concerned
was not very clear on whether the legal framewankd in particular the provisions
concerning the rights of the public to participétethe decision-making regarding the
granting of forest use licences, had changed or aftér 2008. The Committee
acknowledges that administrative law is rather clemjn many jurisdictions. It finds that
the Georgian legislation related to public parétipn in respect of forestry is rather
unclear and complicated and, in its view, thisagittn should be remedied. The Committee,
however, refrains from examining whether this amsuto non-compliance with the
requirements of article 3, paragraph 1. This isabse the relevant activities in accordance
with the Committee’s findings relating to articlep@ragraphs 1 (a) and (b) fall outside the
scope of the Convention (see below) and thus thevaet legislation relating to the
activities at issue does not implement the Conwerdis required by article 3, paragraph 1.

Decisions on specific activities (art. 6, para. 1)

42.  The main allegations of the communicant condeerfailure of the Party concerned
to comply with article 6, paragraphs 2 and 4. Iis ttespect, the Committee assessed
whether the forest use licences issued by auctibris May 2007 and 7—-8 October 2008
were administrative decisions that permit actigitiehich are subject to subparagraphs (a)
or (b) of article 6, paragraph 1.

43.  Article 6, paragraph 1 (a) applies to decisi@ms whether to permit proposed
activities listed in annex | to the Convention. €giruse and management activities are not
listed in this annex to the Convention. Howeverageaph 20 of the annex also includes all
activities that according to domestic law requiréA Ewith public participation. The
Committee observes that the determination of whiedheactivity falls within the ambit of
paragraph 20 of annex | to the Convention depemdthiee elements, namely: (i) public
participation; (ii) EIA in the context of which plib participation takes place; and
(iif) domestic legislation providing for EIA.
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44. In the context of the present case, it is dleat, until 2005, forest use projects were
subject to EIA according to the 1996 Environmeralmit Law. The legal environment
changed in 2005, when the Georgian Law on LiceaoelsPermits and Resolution No. 132
came into force and the national legislature therdhcitly abolished the 1996
environmental permit regime. Through the new lafwsgst use and management were no
longer subject to EIA.

45. However, the Forest Code, which is still incerand constitutes the main legal
reference for public participation in forest usal ananagement activities, warrants public
participation rights of citizens and representatieé public organizations in the decision-
making process for managing the State Forest Runtl 2005, public participation rights
were further provided under the EIA procedure dedain the 1996 Environmental Permit
Law. The Party concerned during the discussionhef dommunication stated that while
forest use is no longer subject to EIA, a numbesteps precede the issuance of a licence
that include elements of an EIA, although not adfly requiring an EIA. These steps
involve assessments and studies in order to dewvlepterms of a licence, including
quantitative restrictions on logging and other @wmation and sustainable use measures
(see in particular arts. 4 and 8 of Resolution Ng?).

46. The Committee notes that even if paragraphf2thoex | to the Convention refers

to the taking place of an EIA, national legislatioy provide for a process that includes
all basic elements for an EIA, without naming th®gess by the term “EIA”. Such a

de facto EIA process should also fall within thebénof annex |, paragraph 20. It is

critical, however, to define the extent to whick tte factEIA process qualifies as an EIA

process, even if it is not termed as such.

47.  Within the jurisdiction of the Party concerndlokre is presently a process termed
EIA (for instance under the 2008 Law on Permitsifopact on the Environment), which
encompasses public participation for the issuarnicdicences of an exclusive list of
activities, in which forest use and managemennaténcluded; and there is also a process
preceding the issuance of other licences, suchegsorest use licences under Resolution
No. 132 where, according to the submissions oPiuey concerned, the key elements of an
EIA process, including public participation (undee administrative code) are integrated
(de facto EIA). In this case, however, the Commaiitenot convinced that the de facto EIA
process for the issuance of forest use licencesiata®o an EIA in the meaning of annex I,
paragraph 20. In that regard, the Committee noed Georgian legislation already
provides for EIA under specific activities listed its 2008 Law on Permits for Impact on
the Environment, among which forest use activitiese not included. This is an indication
that the national legislature did not have therititm to subject forest use and management
activities to an EIA process. Therefore, the Cortenitfinds that licences issued by the
auctions of 1 May 2007 and 7-8 October 2008 aredacisions within the scope of article
6, paragraph 1 (a), of the Convention.

48. The Committee considered whether the forestioseces at issue are decisions in
the meaning of article 6, paragraph 1 (b) of thev@ation. In this case, the Committee is
not convinced that article 6, paragraph 1(b) idiapgble.

Conclusions and recommendations

Findings

49.  As regards the alleged non-compliance withptteisions of article 6, paragraphs 2
and 4, the Committee finds that Georgia is not state of non-compliance, because the
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decisions at issue do not fall within the ambitdicle 6, paragraph 1 (see paras. 47 and 48
above).

50.  While the Committee does not find that the yaoncerned fails to comply with the
Convention, it finds that the Georgian legislatietating to public participation in respect
of forestry is rather unclear and complicated drmisl in the view of the Committee should
be remedied (see para. 41 above).

Recommendation

51. The Committee, pursuant to paragraph 36 (thefinnex to decision 1/7, noting the
agreement of the Party concerned that the Commitike the measure referred in
paragraph 37 (b) of the annex to decision 1/7, aating with appreciation the ongoing
work on the national Environmental Code, recommethds the Party concerned take the
necessary steps to ensure that its national I¢igislavith regard to public participation in

respect of forestry is clear.




