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R. (ON THE APPLICATION OF GREENPEACE
LTD) v SECRETARY OF STATE FOR TRADE AND
INDUSTRY

QUEEN’s BENCH DIVISION (ADMINISTRATIVE COURT)

(Sullivan J.): February 15, 2007
[2007] EWHC 311; [2007] Env. L.R. 29

(st Consultation; Energy policy; Judicial review; Legitimate expectation;
Nuclear power; White papers

Nuclear Energy—consultation—procedural fairness—legitimate expectation—
promise of the “fullest public consultation”—whether consultation process
was unlawful

In February 2003, the Respondent (SSTI) issued a White Paper on the future of
energy production in the UK. Part of the paper addressed the possible use of new
nuclear power stations. The paper indicated that the Government was not minded
to support new nuclear build and prior to any decision to proceed with the build-
ing of new nuclear power stations there would be “the fullest public
consultation” and a further White Paper on the proposals. In November 2005,
SSTI announced a review of the 2003 White Paper and subsequently in January
2006 issued a consultation paper (the 2006 paper) seeking views on the medium
and long-term energy policy in the UK including the use of nuclear power. The
2006 paper was subject to a consultation period of 12 weeks. Following submis-
sions by G and many others, SSTI published an energy review report which
supported the building of new nuclear power stations as part of the UK’s future
electricity supply. G challenged this decision by way of judicial review arguing
that there was a legitimate expectation that there would be“the fullest public con-
sultation”” before such a final decision on the future role of nuclear energy was
decided. That legitimate expectation had not been met because the 2006 paper
was intended to seek consultees’ views on the issues to be addressed as opposed
to arriving at conclusions about the main substantive issue, namely the desirabil-
ity of new nuclear power stations.

Held, in allowing the application, that the consultation exercise was very ser-
iously flawed. The purpose of the 2006 paper as part of the process of “‘the fullest
public consultation” was unclear. It gave every appearance of being an issues
paper which was to be followed be a consultation paper containing proposals
on which the public would be able to make informed consent. Whilst it was per-
fectly adequate as an issues paper it was manifestly inadequate as a consultation
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paper on an issue of such importance and complexity. It contained no proposals as
such and the information given to consultees was wholly insufficient to enable
them to make an intelligent response. There could be no proper consultation
let alone “the fullest public consultation” if the substance of the economics of
nuclear new build and the disposal of nuclear waste was not consulted upon
before a final decision was made.

H4 Cases referred to l
R. (on the application of Edwards) v Environment Agency [2006] EWCA Civ 877 |
R. (on the application of London Borough of Wandsworth) v Secretary of State for ‘
Transport [2005] EWHC 20 (Admin)
R. (on the application of Medway Council) v Secretary of State for Transport |
[2002] EWHC 2516 (Admin) |
R. (on the application of Nadarajah and Abdi) v Secretary of State for the Home I
Department [2005] EWCA Civ 1363 1
R. (on the application of Smith) v East Kent Hospital NHS Trust [2002] EWHC ‘
2640

R. v Brent LBC Ex p. Gunning (1985) 84 L.G.R. 168 ‘

R. v North & East Devon Health Authority Ex p. Coughlan [2001] Q.B. 213

R. v Shropshire Health Authority Ex p. Duffus [1990] 1 Med. L.R. 119

H5 Mr N. Pleming Q.C. and Ms K. Smith instructed by Harrison Grant appeared on
behalf of the Claimant.

Mr R. Drabble Q.C. and Mr D. Forsdick appeared on behalf of the Defendant.
JUDGMENT
MR JUSTICE SULLIVAN: ‘

Introduction ‘

1 In this application for judicial review the claimant applies for a quashing order \
in respect of the defendant’s decision, announced in “The Energy Challenge |
Energy Review Report 2006 to support nuclear new build as part of the United
Kingdom’s future electricity generating mix. The quashing order is sought on the
ground that the consultation process leading to the decision was procedurally
flawed and that therefore the decision was unlawful.

The evolution of energy policy

2 There are very many, often very lengthy, documents and what follows is,
necessarily, the briefest summary. The story begins in June 2001 when the
Prime Minister asked the Performance and Innovation Unit (the PIU) at No.
10 Downing Street to review the strategic issues surrounding energy policy
and to report to the Government. In February 2002 the PIU published *“The
Energy Review”. Nuclear power was considered in some detail (see paras
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E'es 6.46-6.55 and 7.70=7.82). Under the sub-heading “Measures are needed to keep
‘_ble the nuclear option open . . .”” the Executive Summary to the document said:
ion
s of “Nuclear power offers a zero carbon source of electricity on a scale, which,
Yon for each plant, is larger than that of any other option. If existing approaches
both to low carbon electricity generation and energy security prove difficult
to pursue cheaply, then the case for using nuclear would be strengthened.
! Nuclear power seems likely to remain more expensive than fossil fuelled
377 generation, though current development work could produce a new gener-
for ation of reactors in 15-20 years that are more competitive than those
available today. Because nuclear is a mature technology within a well estab-
ort ‘ lished global industry, there is no current case for further government
' support. . . .
me The main focus of public concern about nuclear power is on the unsolved

\ problem of long-term nuclear waste disposal, coupled about perceptions
HC about the vulnerability of nuclear power plants to accidents and attack.
Any move by government to advance the use of nuclear power as a
means of providing a low carbon and indigenous source of electricity
would need to carry widespread public acceptance, which would be more
likely if progress could be made in dealing with the problem of waste.”

3 In May 2002 the Government published “Energy Policy — Key Issues for
on Consultation” (the 2002 Consultation Document). Section Two of the 2002 Con-

sultation Document identified the “Main themes for consultation’:
at.
“2.1 We would welcome views and comments on any or all of the follow-

ing questions. These to a large extent derive from the PIU report and the
policy objectives it describes. Links to the relevant sections of the PIU
report and other documents are provided at the end of each section. In sub-
mitting views, respondents are urged to consider carefully the interactions
between economic, environmental, security and social issues including the
implications for the costs for consumers of their suggestions. The PIU’s
ler | view was that it is vital to maintain adequate levels of energy security at
1ge all points in time. They also proposed that where energy policy decisions
ed involve trade-offs between environmental and other objectives, then
he environmental objectives will tend to take preference over economic and
Ily ' social objectives and that this should be reflected in a redefinition of
DTTI’s energy policy objective so that it might become ‘the pursuit of secure
and competitively priced means of meeting our energy needs, subject to the
achievement of an environmentally sustainable energy system’.
is, 2.2 We hope that those responding to these issues will as far as possible
he seek to reconcile conflicting priorities and cover all relevant crosscutting
lo. aspects such as innovation.
cy 2.3 Many of the issues raised also have an international dimension, for
lie example, security of supply and innovation. Respondents are invited to con-
sider these when replying to this document.

‘as
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626 R. (GREENPEACE) V SECRETARY OF STATE

2.4 We are primarily concerned about decisions that we need to take over
the next few years but these will have to be taken in the context of possible
developments up to 2020 and beyond. Respondents are therefore asked to
take into account the longer-term context when replying to questions: for
example, whether decisions taken in the next few years would affect the
UK’s capacity to achieve carbon emissions reductions of the scale
suggested by the RCEP (which proposed that the Government should
adopt a strategy to put the UK on a path to reducing carbon dioxide emis-
sions by some 60% from current levels by about 2050).”

Each of the main themes was then considered in a separate paragraph. Para-
graph 2.11 dealt with “Nuclear” in these terms:

“The PIU recommended keeping the nuclear option open. How confident
can we be that other low carbon options will be reliably available, in suf-
ficient time and sufficient quantity, to ensure that we can continue on a
path of reducing our carbon emissions as most existing nuclear stations
close over the next 20 years? What steps would be necessary to ‘keep
open the nuclear option’ in particular in terms of Research and Develop-
ment, and sustaining the skills base? (In parallel the Government is
consulting about handling the treatment of waste which is referred to in
the links overleaf. The DTI will also be publishing a White Paper later in
the year on the management of the nuclear legacy.) What minimum lead
times should we realistically assume in keeping options open for the future?
To what extent should industry’s costs be internalised? What regulatory
and/or other changes might be desirable to reduce the risk and uncertainty
forinvestors? What would be the costs and the consequent impacts on prices
and on carbon?”

Consultees were referred to the paragraphs in the PIU Report, and to other rel-
evant reports.

Section Three of the 2002 Consultation Document explained ‘“How we will be
conducting the review” . Paragraph 3.1 stated:

“The Government’s aim is that the consultation process should be as open
and inclusive as possible. We believe that it is essential that we have peo-
ple’s views and inputs as we develop our energy policy.”

It is common ground that the 2002 consultation exercise was thorough and
well informed, and that the Government received a great deal of detailed evi-
dence from a significant number of consultees.

The summary of responses to the 2002 consultation exercise noted that “Many
respondents had strong views on the nuclear industry’’ (para.8.1). The competing
contentions of those who supported and those who opposed nuclear new build
were summarised. For present purposes it is sufficient to note that whereas sup-
porters considered that the nuclear industry provided ‘“large amounts of safe,
dependable and affordable base-load electricity capacity”; opponents “‘argued
that nuclear energy is economically unviable and financially unstable despite
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wer several decades of public support . . .”” (paras 8.3 and 8.4). In respect of waste,
';ble para.8.14 of the summary said:

f(i(; 'i “ A large number of respondents commented on nuclear waste. Several con-
the : sidered it to be the key issue affecting new build. Some argued that there
sale \ should be no new build until the waste issue is resolved. . . . A key theme
uld ‘ throughout was the need for public and stakeholder confidence in a nuclear
nis- | waste management solution, and for proper consultation.”
8 The Energy White Paper ““Our energy future — creating a low carbon econ-
— | omy”” was published on February 24, 2003 (the 2003 White Paper). Chapter 4
1 dealt with “Low carbon generation”. Paragraph 4.3 said:
ent ‘ “Although nuclear power produces no carbon dioxide, its current econ-
uf- omics make new nuclear build an unattractive option and there are
il 8 important issues of nuclear waste to be resolved. Against this background,
e we conclude it is right to concentrate our efforts on energy efficiency and
2ep renewables. We do not, therefore, propose to support new nuclear build
op- now. But we will keep the option open.”
s 9 Under the sub-heading “We do not propose new nuclear build . . .”, paras 4.67
) %n - and 4.68 said:
;g “4.67 As chapter 1 makes clear, our priority is to strengthen the contri-
e? bution that energy efficiency and renewable energy sources make to
ory meeting our carbon commitment. We believe that such ambitious progress
nty is achievable, but uncertainties remain.
ces 4.68 While nuclear power is currently an important source of carbon free
electricity, the current economics of nuclear power make it an unattractive
option for new generating capacity and there are also important issues for
el- . nuclear waste to be resolved. This white paper does not contain proposals
for building new nuclear power stations. However, we do not rule out the
be possibility that at some point in the future new nuclear build might be
necessary if we are to meet our carbon targets. Before any decision to pro-
en ceed with the building of new nuclear power stations, there would need
s0- to be the fullest public consultation and the publication of a white paper
setting out the Government’s proposals.” (emphasis as in the original)
nd | 10 A review of the 2003 White Paper was announced in November 2005. Appear-
v ing before the House of Commons Environmental Audit Committee on
| November 23, the Secretary of State for Trade and Industry, Alan Johnson
ny ' M.P,, said that there would be a wide-ranging energy review:
ng “We are genuinely open-minded and there is no pre-determined outcome of
ild this work. We will, of course, examine the question of civil nuclear power as
1p- well as emerging technologies like carbon capture and storage, wave and
fe, tidal energy and many other aspects. This is not a nuclear review; it is an
led energy review. The review will be objective and thorough, and I very
ite
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much look forward to committed help and advice in securing a long-term
and lasting energy sector.”

11 In a speech to the CBI on November 29, the Prime Minister said:

“I can today announce that we have established a review of the UK’s pro-
gress against the medium and long-term Energy White Paper goals. The
Energy Minister Malcolm Wicks will be in the lead, with the aim of publish-
ing a policy statement on energy in the early summer of 2006. It will include
specifically the issue of whether we facilitate the development of a new gen-
eration of nuclear power stations.”

12 On the same day the defendant said in a written statement to Parliament on the
Energy Review that the review ‘“‘will develop energy policy proposals during
20067, and that the Review Team ““‘will report to the Prime Minister and the Sec-
retary of State for Trade and Industry in the early summer”. The terms of
reference for the Energy Review were set out in an answer to a Parliamentary \
Question on December 2, 2005:

“The Government will review the UK’s progress against the medium and ‘
long-term Energy White Paper goals and the options for further steps to

achieve them. The aim will be to bring forward proposals on energy policy
next year. The Review will be informed by analysis and options drawn up by
a Review team led by myself. This will be a team of Officials drawn from '
key relevant Departments and my right hon. Friend the Prime Minister’s
Strategy Unit. In drawing up the analysis and options, I will undertake |
extensive public and stake holder consultation. The Review will be taken I
forward in the context of the Government’s commitment to sound public
finances and will take account of all short-term, medium-term and long- '
term costs and liabilities both to the taxpayer and energy user. The Review

team will report to my right hon. Friend the Prime Minister and my right ‘
hon. Friend the Secretary of State for Trade and Industry in early summer.” |

13 Answering questions about the Energy Review from the Trade and Industry ]
Committee of the House of Commons on February 6, 2006, the defendant said |
“it is not a review of nuclear. Nuclear is a part of our review.” He was asked _
about the conduct of the review: . ‘

“Q6 Chairman: The 2006 Energy White Paper was a much more extensive
process, with lengthy consultation, committees of experts, a much more
open and time-consuming process. Why do you think a team of civil ser-
vants, for whom I have the highest personal regard of course, working to
a much tighter timetable can do as good a job as that last process?

Alan Johnson: Because it is not a 2006 Energy White Paper. It is areview,
building on lots of the analysis and the information that guided the 2003
White Paper, lots of analysis which has come since. We are not trying to rec-
reate the 2003 White Paper. Indeed, as I said in my opening statement, we
are taking forward the policy which was set out in 2003 and it is useful to
have a review to look at that again and, yes, whereas in 2003 we could
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L ‘ leave the door ajar on nuclear, I believe that now, as part of this review, we
have to decide whether to close it or open it.
i Q7 Chairman: What will the output be from this new process? What will
l you actually do at the end of it?
Jro- ) Alan Johnson: Produce proposals.
The " Q8 Chairman: In what form?
ish- ‘ Alan Johnson: I do not know what form yet. We said in 2003 that if we
ude ' were to go down the nuclear route, we would publish another White
;en- ‘ Paper, so if we were going to go down that route, we would need to keep
that promise that we made in 2003. If we are not going down that route,
the ‘ then there will not be a need for a White Paper in that context. We should
ing have to see the result of the review and it is a very sensible process to
Sec- take. Let us see what conclusions emerge, what proposals we shall be mak-

s of . ing and let us then decide whether that needs to have a White Paper, Green
- Paper, another form of consultation.”

ary
14 The consultation document which is at the heart of these proceedings *““‘Our
and : Energy Challenge—securing clean, affordable energy for the long term™ was
3 to | issued on January 23, 2006 (the 2006 Consultation Document). Responses
licy were sought by April 14, 2006. Since it is essential to consider individual pass-
Y by ages in the context of the document read as a whole, it is necessary to set out the
om relevant extracts from the document at some length. The title page answered the
ar’s ! question “Why is the government conducting this consultation?’’ as follows:
ake “This consultation seeks views on the medium and long-term energy policy
’.(e.n issues to be considered in the Energy Review.
olic ‘ In the 2003 Energy White Paper — ‘Our energy future — creating a low
ng- carbon economy’ — the government set out its goals and long-term frame-
ew work for energy policy. The Energy Review will assess progress against
ght ' these goals and the options for further steps to achieve them. The Review
T’ has a broad scope and will consider aspects of both energy supply and
try demand focussing on policy measures for the medium and long term.”’
aid 15 Having noted (inter alia) that “Fossil fuel prices have risen sharply, and pro-
ed ) jected prices are now much higher than at the time of the White Paper”, the
' Executive Summary said:
ive _ “The Review will assess options on both the supply and demand side for
ore energy. It will look at the prospects both for existing and new low carbon
cr- I technologies, and for more aggressive uptake of energy efficiency
to ; measures. It will examine the potential contribution of carbon sequestration
to allowing continuing access to the world’s coal and other fossil fuel
e resources. The Review will look at issues relating to innovation and skills
03 \ in these areas, where required.
=C- In this context the Review will look again at the role of nuclear electricity
we generation. Nuclear currently provides around 20% of the country’s elec-
to :- tricity needs, but most of our existing nuclear power stations are
ild . scheduled to close over the coming twenty years or so. The 2003 Energy
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“DTI will publish revised emissions projections for the UK shortly together
with updated assumptions for future fossil fuel prices (see Annex B for a
summary). Comments will be invited on these projections and assumptions,
which have been used to inform this consultation document.”

19 Apart from a brief discussion of the amount of generating capacity that would
be needed to replace “‘retiring coal and nuclear plant”, and a table showing clos-
ures of existing nuclear plants by date, there is no further discussion of nuclear
power in the main part of the 2006 Consuitation Document.

20 Annex A to the 2006 Consultation Document contains an “Overview of Gen-
erating Technologies” . Part 4 deals with “Nuclear Power Generation™, and it is
necessary to set it out in full:

“Nuclear fission plants have contributed to electricity generation in the UK |
for the last 50 years. In 2004, nuclear plants generated 80 TWh of electricity,

or 19% of the UK total. This is forecast to fall to 7% by 2020 as existing

plants are retired. The world’s most intensive user of nuclear electricity is

France, where more than 70% of electricity is nuclear-generated. Other '
major users include Ukraine (45%), South Korea (36%) and Japan (27%).
Sweden (46%) and Germany (29%) are currently committed to phasing
out nuclear power generation.

Increases in projected UK nuclear capacity could come from extensions
to the current lifetimes of existing plant or from new build. British Energy
recently announced a planned ten year extension to the life of its Dungeness
B plant. It is uncertain whether it will be economically attractive or techni-
cally possible for British Energy to extend the lifetimes of its other reactors.
It will not be possible to extend significantly the lifetimes of older Magnox
reactors now owned by the Nuclear Decommissioning Authority.

After a general global slowdown over the last 15 years, many countries I
are considering new nuclear build. Over 20 new plants are under construc-
tion globally, primarily in Japan, China, India and South Korea. A new plant
is under construction in Finland. The last nuclear fission plant built in the
UK was Sizewell B, which became operational in 1995. Planning per-
mission was first sought in 1981. Like all UK nuclear plants, it was built
by the public sector. We would expect any future plant to be built and run
by the private sector, within the regulatory framework set by the govern-
ment.

Among the considerations bearing on the issue of new nuclear build in the
UK are: \

Carbon profile. Nuclear power plants emit almost zero carbon, and
could therefore contribute to the government’s goal of reducing emis-
sions. However the mining, refining and enriching of uranium, and
plant construction and decommissioning, are carbon-intensive pro-
cesses, especially when low quality uranium ore is being processed. |
Reliable access to fuel. Uranium is typically refined in source countries |
but enrichment is conducted at Capenhurst, near Chester. The UK has no '
commercial uranium resource but it could draw on its stockpile of sepa-
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her : rated plutonium to supply Mixed Oxide (MOX) fuel, enough for the life-
ra | times of two large reactors. The world’s major exporters of uranium ore
2S5 | are Australia and Canada, and deposits are known to exist elsewhere.

, Known recoverable uranium reserves would last around 50 years at cur-
uld ) rent levels of demand and a further 30 years is available from
0S- ' decommissioned plants and weapons. A global expansion of nuclear
ear : power stations would reduce this, but there has been little exploration

| for uranium since the mid-1980s and it is likely that further deposits
en- " exist. Today, mine expansions and new mines are planned in Australia,
tis Canada, Kazakhstan, Russia, Brazil and Namibia.

Flexibility. Nuclear power provides a significant share of the UK’s base-
_ ‘ load generating capacity. But it has the disadvantage that it cannot easily
-JK ' follow peaks and troughs in energy demand. Were it to provide more
}tYa ‘ than around 30% of the UK’s electricity, issues of overcapacity may
g arise at periods of low demand. The UK has only one electricity connec-
71s tion to Europe-and so (unlike France) has very low scope to export
her surplus electricity in periods of low demand.

Z’)- Safety and security. An independent safety regulator, the Nuclear Instal-
\ng lations Inspectorate, has the authority to shut down a nuclear power
station if it is not completely satisfied with standards of safety. However
ms the potential consequences of a significant release of radiation, or of the
gy theft of nuclear material, make the security of nuclear plants a very high
=88 \ priority. The security regulator, the Office for Civil Nuclear Security, is
ni- responsible for approving security arrangements within the industry and
IS enforcing compliance. Before the construction of any new nuclear plant
O0X ‘ could start, the independent safety and security regulators would need to
be completely satisfied that any proposed nuclear plant was safe and
ies secure.
1C- Proliferation risk. Current nuclear designs, operated within an effective
ant security and safeguards framework such as the UK’s, should create very
he _ little risk of proliferation. Safeguards are applied to civil nuclear
er- material and activities in the UK according to the Treaty establishing
ilt the European Atomic Energy Community (Euratom), the UK’s safe-
un ' guards agreement with Euratom and the International Atomic Energy
M- Agency (IAEA), and the Additional Protocol to that agreement. Such

. arrangements are put in place to provide assurance that any diversion
he from the UK’s civil programme would be detected.

Waste. The Committee on Radioactive Waste Management (CORWM)
nd ; has been set up to examine options for the long-term storage of radio-
is- active waste. The UK has a historic legacy from its military and civil
nd nuclear programmes; the government has created the Nuclear Decom-
0- : missioning Authority as the body with responsibility for dealing with

this legacy safely and efficiently. CORWM has confirmed that waste
s from a new build programme could be technically accommodated by
no the options it is considering. The issue of waste will be one of the import-
1a- ant considerations relating to nuclear power in this Review.
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Cost. Market investors would make their own calculations about the via-
bility of new nuclear investment. As the analysis shows in Annex B, cost
estimates for new nuclear build vary significantly. One reason for this is
that, because of the large capital investment required, a change in the
discount rate can have a significant impact on the total cost of construc-
tion. Further uncertainty is created by the planning and licensing
process, which can take five years or more. Subsequent reactors are
likely to cost less than the first of a kind in a series.

Decommissioning and long-term waste management. Taken together
these can add up to around 15% of the lifetime cost of a nuclear plant.
Decommissioning and long-term waste management are also signifi-
cant issues for the public. A report on the latter by the Committee on
Radioactive Waste Management, is expected in July 2006.

Skills. The Government has established a Sector Skills Council to rep-
resent the needs of the nuclear industry. Cogent Sector Skills Council
was launched on 2nd March 2004 and is taking a strategic view of the
nuclear sector to ensure that the education and training base can meet
current and future employment needs in the nuclear industry.”

Annex B is “A Selection of Studies on The Comparative Economics of Differ-
ent Forms of Generation”. Key findings in four Government studies and four
studies by other organisations are briefly presented. Annex B states:

“The Government does not endorse the conclusions of studies published by {
other organisations. The studies all show a wide range of numbers from dif-

ferent sources and there is also some overlap between the ranges for
different technologies. It is impossible to say unequivocally that one tech-

nology is cheaper than another because different assumptions about |
capital costs, fossil fuel prices and carbon prices all affect the relative com-
petitiveness of different generating technologies.”

25

The modelling work carried out for the 2003 White Paper was summarised and
the point was made that since the publication of the 2003 White Paper “‘assump- \
tions for fossil fuel prices would now be higher and this would affect the future
cost of gas-fired generation™. ] 2€
For members of the general public a summary consultation paper entitled "
“Our Energy Challenge — Have Your Say”’ was published (the Summary Docu-
ment). The Summary Document said: ,

“The UK faces significant challenges in the way we source, produce and use
energy in the medium and long term. Over the next few months, we are con-
ducting a review of the options facing us.
As part of this review we are launching a formal consultation. We want to
give members of the public an opportunity to voice their views. This leaflet
has been designed to set out the main facts and challenges and to explain
how you can have your say.” '

Under the heading “How Can You Have Your Say?”’, the public was told:
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“More information, including a detailed consultation document,is available
on our website [reference given] and you will also find links to other useful
sources from this site.

Over the next few months, we will be amassing evidence and listening to
businesses, NGOs (Non Governmental Organisations) and other experts to
help inform whether we need to take further action to meet our goals and if
so, what those further actions could be.

We will welcome views not just from industry and specialists, but from
members of the public and non-energy businesses too. The kind of questions
the consultation document poses include:

Q.1 What more could the Government do to influence the way we
produce or use our energy to ensure we meet our goal of redu-
cing the carbon dioxide emissions that contribute to climate
change?

Q.2 What further steps should the Government take, if any, to help
ensure companies continue to deliver reliable energy supplies
in the long term?

Q.3 Are there any particular questions the Government should con-
sider when it re-examines the issues relating to possible nuclear
new build?

Q.4 Are there any particular issues that should apply to the different
types of technology that can help reduce the carbon dioxide
emissions from the energy we use?

Q.5 What further steps should be taken towards meeting the
Government’s goal for ensuring that every home is adequately
and affordably heated?”

Consultees were told that the closing date for responses to the consultation
document was April 14, 2006, and the document added:

“The review will explore the further options open to us, within our prudent
approach to public finances and taking account of costs to business and con-
sumers.”

In addition to the 2006 Consultation Document and the Summary Document,
there were seminars, conferences, receptions and other meetings. The topic for
one of the nine “stakeholder seminars” was “Nuclear Regulation”. The
theme of one of the 13 round-table meetings was “Nuclear”. On March 6,
2006 Mr Wicks had a round-table meeting with representatives of Green
Alliance, RSPB, WWF-UK, Friends of the Earth and Greenpeace, at which
nuclear power was one of the issues considered.

“The Energy Challenge Energy Review Report” (the Energy Review) was
published by the defendant on July 11, 2006. The Executive Summary said
this, under the heading “Replacing nuclear power stations™:

“Nuclear power is currently an important source of low carbon electricity in
the UK. The existing fleet of nuclear power stations will close in the years
ahead. Our assessment is that higher projected fossil fuel prices and the
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introduction of a carbon price to place a value on CO2 have improved the
economics of nuclear as a source of low carbon generation.

We have concluded that new nuclear power stations would make a sig-
nificant contribution to meeting our energy policy goals. For illustrative
purposes, if existing capacity were replaced, then by 2030 our carbon emis-
sions would be around 8 MtC lower — equivalent to total emissions from
twenty two 500MW (Mega Watt) gas-fired power stations — than other-
wise, and our gas consumption some 13% lower.

It will be for the private sector to initiate, fund, construct and operate new
nuclear plants and to cover the full cost of decommissioning and their full |
share of long-term waste management costs. But in view of the potential i
benefits for our public policy goals, the Government proposes to address
potential barriers to new nuclear build.

By early next year, the Health and Safety Executive will develop gui-
dance for potential promoters of new nuclear power stations. This will
explain how they can obtain assessment of possible reactor designs before
committing significant sums to planning and construction.

On nuclear waste, the report of the Committee on Radioactive Waste
Management, due later this month, following its interim report published
in April, will provide the basis for a decision on the long-term management
of waste by the Government and the Devolved Administrations.

We are also setting out a proposed framework for considering the relevant
issues and context in which planning inquiries should be held. This would be
set out in the Energy White Paper to be published around the turn of the year.
To support preparation of this White Paper, we are consulting on the pro-
posals outlined in annex A of this document.

For nuclear new build, considerations of safety and security will be para-
mount, as they are with the regulation of our existing nuclear plant.”

28 Chapter 5 dealt with “Electricity Generation” . Paragraph 5.9 was concerned
with “Reducing policy uncertainty” and said:

“Given the long-term nature of investments in electricity generation, policy
uncertainty creates a barrier to new investment. Policy uncertainty affects ,
the economics of all new power stations, by raising the cost of the capital l
companies need to borrow to make new investments. It can disproportio-
nately affect technologies that require higher levels of upfront capital
investment, such as low carbon technologies. Submissions to the Energy
Review consultation particularly emphasised the need for clarity on the
Government’s future policy direction on renewables and on nuclear. There-
fore, in the following sections of this report, we will

e Confirm and strengthen our commitment to the Renewables Obli-

gation; and

e Clarify our position on new nuclear build.”

29 The “clarification” was in these terms, under the heading ‘‘Electricity —
Nuclear™:
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the | “5.93 Nuclear power is a source of low carbon generation which contri-
) butes to the diversity of our energy supplies. Under likely scenarios for

S1g- | gas and carbon prices, new nuclear power stations would yield economic
Erye l benefits in terms of carbon reduction and security of supply. Government
DS . believes that nuclear has a role to play in the future UK generating mix
rom alongside other low carbon generating options. Evidence gathered during
1e1- the Energy Review consultation supports this view.
5.94 Consultation evidence highlighted regulatory barriers which are
4 ‘ faced by many energy projects, including nuclear. In response to this, the
full Government is setting out a proposed framework for the consideration of
itial the relevant issues and the context in which planning inquiries should be
HESS ‘ held. This framework would be set out in a White Paper to be published
around the turn of the year. To support preparation of this White Paper,
Jui- Government is consulting on the proposals outlined in Annex A of this
will document. Under this framework, Government will assess planning appli-
ore cations on their merits, taking into account the policy set out in the
previous paragraph. . . .
1ste 5.96 Any new nuclear power stations would be proposed, developed,-
hed constructed and operated by the private sector, who would also meet full
ent \ decommissioning costs and their full share of long-term waste management
costs. The Government does not take a view on the future relative costs of
‘ant different generating technologies. It is for the private sector to make these
Ibe - judgements, within the market framework established by Government.
Fak The actual costs and economics of new nuclear will depend on, amongst
ro- other things, the contracts into which developers enter, and their cost of
capital for financing the project.
rra- 5.97 However, for the purposes of this report, the Government has car-
ried out a cost-benefit analysis of nuclear new build in order to inform its
1ed conclusions on the potential role of nuclear power and whether the Govern-
ment should take facilitative measures to enable new build to come forward
as a generating option. This analysis is based on a number of gas prices, car-
icy bon prices and nuclear costs, rather than a single projection.”
;S A footnote refers to a summary of the cost-benefit analysis, together with other
8 background information, being available on the DTI web site.
ital 30 Under the heading “Nuclear is a potentially economic source of electricity
gy 1 generation”, para.5.98 said:
the ‘\ 5 98 The economics of new nuclear build depend on expectations about
re- i future gas and carbon prices, as well as expected costs of building, operat-

ing, decommissioning and dealing with the waste of a new nuclear plant.

oli- 5 Based on a range of plausible scenarios, the economics of nuclear now

{ look more positive than at the time of the 2003 Energy White Paper. How-

‘ ever, it will be for the private sector to make commercial decisions on
| investment in nuclear.”
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31 Paragraphs 5.100-5.102 deal with the ““central gas price scenario”, the cost of
new nuclear power generation, including a high, low and central case, and the
cost profile of nuclear power, respectively. ‘“‘Nuclear Waste” is considered in
paras 5.113-5.116:

“5.113 The 2003 Energy White Paper noted that there are ‘important issues
for nuclear waste to be resolved’. Work is underway to tackle the legacy of .
nuclear waste. The Nuclear Decommissioning Authority (NDA) is setting a 5
UK-wide strategy for more effective decommissioning and clean up of its
sites. The Committee on Radioactive Waste Management (CoORWM) was
established in the second half of 2003 to make recommendations on the
best options for the long-term management of the UK’s higher activity
radioactive waste. It has evaluated the options in an open and inclusive man-
ner and Government believes the approach they have taken will provide a
sound basis for building future consensus.

5.114 CoRWM produced interim recommendations in April. In these,
CoRWM concluded that deep geological disposal in a repository is the 133
best available approach for the long-term management of waste, and that
a programme of interim storage (already planned by the NDA as part of
its strategy) is required. While CoRWM has no position on the desirability
or otherwise of nuclear new build, CoORWM has however said that ‘in prin- Y
ciple’ new build wastes could be incorporated within in their options,
although this would raise practical issues about the size, number and loca-
tion of facilities, which would need to be properly assessed. CORWM’s final
report will be published at the end of July. The Government will respond in a
formal statement to parliament as will the Devolved Administrations, set-
ting out how work to manage long-term waste will be taken forward.

5.115 The UK has a historic legacy of nuclear waste that it is estimated
will total 475,000m3 (high and intermediate level). Similar to France, the
UK’s legacy nuclear wastes include a complex mix of waste forms from 3!
both the civil and military programmes which increases the technical chal-
lenges in conditioning them for ultimate disposal. Through the NDA, and \
the nature of the ownership of the current civil nuclear industry, the public
sector is ultimately responsible for delivering and paying for a long term
waste management solution. The private sector would pay its full share of
the costs of long term waste management arising from any new nuclear
build.

5.116 Modern nuclear plants produce significantly less waste than early
generations of nuclear reactors by volume. CORWM’s inventory study
suggests that if the current level of nuclear capacity were replaced with
new build, existing waste stocks would increase by about 10% by volume.”

A footnote refers to CORWM’s draft recommendations.
32 Under the heading “Planning — Setting the Policy Framework for New
Nuclear Build”, paras 5.136 and 5.137 say:
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tof ' 5136 In addition, Government is setting out a proposed framework for
tl}e the consideration of the issues relevant to new nuclear build and the context
Lin | in which public inquiries, as part of the planning process, should be held.

This framework would be set out in a White Paper to be published around
es , the turn of the year. To support preparation of this White Paper, Government
' of is consulting on the proposals outlined in annex A of this publication.
5.137 We are seeking views on a policy framework in which national

ga

i strategic and regulatory issues are most appropriately discussed through

vas processes other than the public inquiry. The inquiry should focus on the

the relationship between the proposal, the local plans and local environmental

ity impacts. The inquiry should weigh up these issues against the national stra-

- tegic or regulatory material considerations, which will have already been

- established. The inquiry should also examine the local benefits of the devel-
opment and how specific local impacts of the construction and operation of

e, the plant can be minimised.”

the 13 Paragraph 5.138 states that:

h;t: “Satisfactory arrangements will need to be established for dealing with the

ity costs of decommissioning and waste from nuclear new build.”

in- | 34 The principles to be applied to decommissioning and waste are set out in paras

ns, 5.142 and 5.143 respectively. The latter states:

;121 ‘¢ Delivering and paying for a long term waste management solution for

na legacy waste is a responsibility that falls to the public sector. Any long-

et term waste management solution developed by Government will factor

in waste from new build.

ed e There will be an assessment of how new build affects the cost of deliver-

he ing the national waste management solution.”

m 35 The position is summarised on p.124 of the Energy Review, under the heading

al- “Nuclear Proposals”:

ﬁccl ‘e The Government believes that nuclear has a role to play in the future

m UK generating mix alongside other low carbon generation options.

of e Any new nuclear power station would be proposed, developed, construc-

sar ted and operated by the private sector who would also meet

decommissioning and their full share of long-term waste management

ly costs.

dy e We will undertake further assessment which will help developers iniden-

ith tifying the most suitable sites. It will be up to the potential participants of

\ new build to discuss with the owners appropriate access to suitable sites.

- Government will monitor whether an appropriate market in suitable
sites is developing.

2w e Government has asked HSE to take forward proposals to introduce a pre-

licensing, design authorisation procedure, and the Environment Agency to

introduce a similar system of pre-authorisation.
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e Government is setting out a proposed framework for the consideration of
the issues relevant to new nuclear build and the context in which planning
inquiries should be held. This framework would be set out in a White Paper |
to be published around the turn of the year. To support preparation of this
White Paper, Government is consulting on the proposals outlined in annex .
A of this publication. . 38
® We are seeking views on a policy framework in which national strategic
and regulatory issues are most appropriately discussed through processes
other than the public inquiry. The inquiry should focus on the relationship
between the proposal, the local plans and local environmental impacts.
The inquiry should weigh up these issues against the national strategic
or regulatory material considerations, which will have already been estab-
lished. The inquiry should also examine the local benefits of the
development and how specific local impacts of the construction and oper-
ation of the plant can be minimised. . . .”

39
36 Annex A describes the proposed ““Consultation on the Policy Framework for

New Nuclear Build”. Having referred to the 2003 White Paper and the promise
of “the fullest public consultation”, the introduction continues:

“The Government has considered the role of nuclear generation. The con-
sultation document ‘Our Energy Challenge: securing clean, affordable
energy for the long-term’ set out information about nuclear power amongst
other issues and asked whether there were any particular considerations that
should apply to nuclear as the Government re-examines the issues bearing
on new build, including long term liabilities and waste management, and if
so how the Government should address them.

After a period of public consultation and analysis, the Government has
concluded that:

40

‘Nuclear power is a source of low carbon generation which contributes to
the diversity of our energy supplies. Under likely scenarios for gas and
carbon prices, new nuclear power stations would yield economic benefits
in terms of carbon reduction and security of supply. The Government
believes that nuclear has a role to play in the future UK generating mix
alongside other low carbon generating options. Evidence gathered during
the Energy Review consultation supports this view.’

However, it will be for the private sector to take decisions on proposing new
power stations, based on commercial considerations.

Having reached the position that nuclear has a future role, this document
sets out how the Government intends to create a policy framework under
which developers will be able to make proposals for new nuclear build,
that will be published in a forthcoming Energy White Paper. This White
Paper will set out the Government’s policy on new nuclear build.”

37 Annex A then states that *““The Government is seeking views on the following o 41
proposal”. The proposal set out in Box Al is as follows:
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h of “A policy framework for new nuclear build should be developed. It would
tng include a nuclear ‘Statement of Need’ and set out that national strategic and
per regulatory issues are most appropriately discussed through processes other
his than the planning inquiry. . . .”
1eX
. 38 The deadline for responses to this consultation exercise was October 31, 2006,
gic and annex A explained:
Ses “This document includes material that it is envisaged would be incorpor-
hip ated within the policy framework and the statement of need. In the light
3t§- of the views received, the policy framework will be formalised in a
gic . White Paper and form a material consideration for future planning inquires
ab- into new nuclear build proposals. In finalising the text of the statement of
the need, the Government will, of course, take into account comments received
2 during the consultation.”
39 The policy framework is then described in more detail. The Proposed State-
for ment of Need is set out in Box A3:
ise
“The Government believes that nuclear has to play a role in the future UK
generating mix because of its contribution to increased diversity of energy
m- | supplies and its role as a source of low carbon generation. The Government
ole believes that the evidence gathered during the Energy Review and the
gst associated public consultation supports such a view.”
1at
ng 40 The answer to the question “What impact should the Statement of Need have
{iF on the Planning Inquiry?” is:

“Under this framework, the Government would assess planning applica-
1as tions on their merits, taking into account the policy framework set out
above. We would welcome views on this approach. It is important to note
that any new nuclear power stations would be proposed, constructed and

nt 2 operated by the private sector.

s The policy framework, including a Statement of Need, and formalised in

st a White Paper, would form a material consideration in future nuclear power

i station planning inquiries. The expectation is that planning inquiries should

ng not consider whether there is a need for nuclear power. Any planning
inquiry should then proceed on the basis that there has been public consul-
tation on the relevant strategic issues and the outcome has been formalised

"W in the White Paper. Planning inspectors would therefore have the ability to
decide not to allow discussions of these issues at the inquiry, as they would

‘nt have already taken place elsewhere.

ler An inspector would still be able to open up such issues if they felt that

Id, there were specific aspects of these issues that had not been considered,

ite : but the presumption would be that there should not be detailed oral evidence
on these issues presented to the inquiry.”

ng 41 The further consultation process referred to in Annex A has concluded and the

Government proposes to publish the White Paper referred to in the Energy

[2007] Env. L.R., Part 6 © Sweet & Maxwell

i — ey



42

43

44

45

642 R. (GREENPEACE) V SECRETARY OF STATE

Review next month. These judicial review proceedings were therefore expedi-
ted. The hearing took place on February 7-9, and a speedy resolution of the
claimant’s challenge is imperative.

The grounds of challenge

In summary, Mr Pleming Q.C. on behalf of the claimant contends that the
defendant, having promised in the 2003 White Paper that there would be “‘the
fullest public consultation” before the Government reached any decision to
change its policy “not . . . to support new nuclear build now”, failed to live
up to that promise before deciding in the Energy Review “that nuclear has a
role to play in the future UK generating mix”.

Given the express promise that there would be “the fullest public consul-
tation” the claimant (and other members of the public) had a legitimate
expectation that there would be such consultation before a decision, such as
that contained in the Energy Review, was taken by Government.

Two broad criticisms are made of the 2006 Consultation Document:

(1) It either was or appeared to be in the nature of an issues paper, seeking
consultees’ views as to which issues should be examined by Govern-
ment (and the manner in which they should be examined) when
deciding whether or not the new nuclear build option, which had
been left open, should now be taken up; rather than the consultation
paper on the substantive issue itself: should the new nuclear build option
be taken up? The decision in July 2006 “leapfrogged the stage of carry-
ing out proper consultation on the substantive issue”.

(2) Ifit was notsimply anissues paper, but was intended to be a consultation
paper on the substantive issue, it was inadequate, and the overall consul-
tation process was unfair because:

(a) consultees were not told in clear terms what the proposal was to
which they were being invited to respond;

(b) consultees were not provided with enough information to enable
them to make an intelligent response; and

(c) on many issues, including in particular the critical issues of the
economics of new nuclear power and waste disposal, consultees
were deprived of the opportunity to make any meaningful response
because the relevant information on which the Government relied
in making the decision that “nuclear has a role” was published
after the consultation period had concluded.

The defendant’s response

In summary, the defendant submitted that the promise of “the fullest consul-
tation” had been met bearing in mind the purpose of the exercise which was a
review, carried out against the background of the substantial amount of infor-
mation which had been gathered in preparing the 2003 White Paper. It was
understood by all those who might have had an interest in the subject matter
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(including the claimant) that the review would examine the issue of principle:
whether in the light of changed circumstances new nuclear build should now
be supported. As the defendant put it in answer to the House of Commons
Environmental Audit Committee: the door having been left ajar on nuclear in
the 2003 White Paper “we have to decide whether to close it or open it”
(para.[13] above). It was clear that the 2006 Consultation Document was inviting
responses on this “in principle” issue, and the eventual outcome of the consul-
tation process, that the door was to be opened for new nuclear build, was both
foreseeable and foreseen, as demonstrated by the consultees’ responses, includ-
ing those of the claimant. The ‘“‘proposal” being consulted upon was clear:
whether the desirability of new nuclear build had changed since 2003 in the
light of changed economic circumstances and the increasing importance of cli-
mate change issues, and consultees had sufficient information to enable them
to make intelligent and in some cases, including that of the claimant, very lengthy
and detailed responses. It was neither unusual nor unfair for the Government to
take into account new information, reports, studies etc which emerged either dur-
ing or after the consultation period and on which consultees had not had an
opportunity to comment. The consultation process did not end in April 2006.
As promised in Annex A to the Energy Review, the Government had consulted
on whether or not the impending White Paper should contain a *‘Statement of
Need.” Consultees had been able to argue, and had argued, that there should
be no such statement because there was no need for new nuclear build.

The defendant did not submit that the decision under challenge was not jus-
ticiable, although Mr Drabble Q.C. formally reserved the defendant’s right to
pursue such a submission, if so advised, if the case went to appeal. Rather, it
was submitted that the court should be very slow to intervene in respect of
such a “high-level, strategic policy document” as the Energy Review. The
defendant will be accountable to Parliament for the policies contained in next
month’s White Paper. Parliament will be entitled to consider both the merits of
the policies themselves, and the fairness of the process by which they have
been arrived at. In these circumstances it was submitted that the court should
interfere with the process “only if something has gone clearly and radically
wrong.”

Discussion and conclusions
Justiciability

Since this decision may be the subject of an appeal it is sensible to indicate my
views on the issue of justiciability. In the absence of detailed submissions a brief
summary will suffice. The starting point is not in doubt:

“Where a public authority has issued a promise or adopted a practice which
represents how it proposes to act in a given area, the law will require the pro-
mise or practice to be honoured unless there is good reason not to do so.”
(see per Laws L.J. at para.68 of R. (Nadarajah and Abdi) v Secretary of
State for the Home Department [2005] EWCA Civ 1363)
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48 While the decision which is said to have broken the promise of “the fullest '
public consultation” is fairly described as one which was dealing with a
“high-level, strategic issue”, the promise itself was given at the highest level: ‘
in a Government White Paper. It would be curious, to say the least, if the law I
was not able to require the Government to honour such a promise, absent any
good reason to resile from it.

49 Whatever the position may be in other policy areas, in the development of pol-
icy in the environmental field consultation is no longer a privilege to be granted
or withheld at will by the executive. The United Kingdom Government is a sig-
natory to the Convention on Access to Information, Public Participation in
Decision-making and Access to Justice in Environmental Matters (the Aarhus
Convention). The Preamble records the parties to the Convention: 52

“Recognizing that adequate protection of the environment is essential to

human well-being and the enjoyment of basic human rights, including

the right to life itself,

Recognizing also that every person has the right to live in an environment

adequate to his or her health and well-being, and the duty, both individually 53
and in association with others, to protect and improve the environment for
the benefit of present and future generations,

Considering that, to be able to assert this right and observe this duty, citi-
zens must have access to information, be entitled to participate in decision-
making and have access to justice in environmental matters, and acknowl-
edging in this regard that citizens may need assistance in order to exercise
their rights,

Recognizing that, in the field of the environment, improved access to in-
formation and public participation in decision-making enhance the
quality and the implementation of decisions, contribute to public aware-
ness of environmental issues, give the public the opportunity to express
its concerns and enable public authorities to take due account of such con-
cerns

Aiming thereby to further the accountability of and transparency in
decision-making and to strengthen public support for decisions on the
environment, . . .”

54

50 Article 7 deals with “Public Participation concerning Plans, Programmes and
Policies relating to the Environment”. The final sentence says:

“To the extent appropriate, each Party shall endeavour to provide oppor-
tunities for public participation in the preparation of policies relating to
the environment.”

51 Given the importance of the decision under challenge—whether new nuclear
build should now be supported—it is difficult to see how a promise of anything ¢
less than “the fullest public consultation” would have been consistent with the
Government’s obligations under the Aarhus Convention. Mr Drabble’s submis-
sion that the decision in the Energy Review ‘‘that nuclear has a role to play in the
future UK generating mix”’ was not a statutory decision, did not itself permit any
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new nuclear power station to be built and was but a step in the process of the for-
mulation of Government policy, which was continuing, is true as far as it goes,
but it ignores the fact that the decision is the critical stage in the formulation
of Government policy in respect of new nuclear build. To use the defendant’s
own words: it opens the door, which had been left ajar in 2003. Absent the
decision, and the consequential proposals for implementing it, as described in
Annex A to the Energy Review, the question whether new nuclear power should
have any role to play in the future UK generating mix would be addressed as a
material consideration at any future planning inquiry into a proposal for a new
nuclear power station (as was the case at the inquiry into the proposal to construct
Sizewell B).

Once the suggested policy framework, including the *“Statement of Need”, is
in place, the expectation will be “that planning inquiries should not consider
whether there is a need for nuclear power” (see the extracts from Annex A
above). However, as Annex A makes clear, the policy framework stems from
the “in principle” decision that new nuclear build does have a role to play.

Even in the absence of a formal policy framework, the Government’s decision
that new nuclear build has a role to play would plainly be a material consideration
to which both local planning authorities and the Secretary of State for Trade and
Industry would have to have regard when determining applications for planning
permission for new nuclear power stations under the Electricity Act 1989. While
debate about the need for new nuclear power might not be altogether precluded at
the inquiry in the absence of a formal Statement of Need, the inspector would
inevitably be considering the issue, and the extent to which he would be prepared
to permit detailed oral evidence to be given about it, against the background of a
clear ““in principle” decision by Government. It would be surprising if the pro-
cedural steps leading to a decision of such planning and environmental
significance were immune from legal scrutiny, so that the Government could pro-
mise consultation in a White Paper and then renege on that promise in a
subsequent policy document upon the basis that the latter was a “high-level”
or “strategic” decision for which it was politically, but not legally, accountable.

I would readily accept the proposition that in the absence of any statutory or
other well-established procedural rules for taking such strategic decisions it
may well be very difficult for a claimant to establish procedural impropriety.
Similarly; given the judgmental nature of “high-level, strategic” decisions it
will be well-nigh impossible to mount a *“Wednesbury irrationality” challenge
absent bad faith or manifest absurdity: see R. (on the application of London Bor-
ough of Wandsworth ) v Secretary of State for Transport [2005] EWHC 20
(Admin), [58] (the Airports White Paper case). These practical considerations
do not mean that decisions such as those contained in the Energy Review are
unreviewable by the courts simply because they are matters of “high policy”.
Such a submission was, in my judgment rightly, rejected by Maurice Kay J(as
he then was) in R. (on the application of Medway Council ) v Secretary of
State for Transport [2002] EWHC 2516 (Admin) (the Medway case), see [13];
and was not pursued in the Airports White Paper case (see [58]1-[60]). In the pre-
sent case the absence of procedural rules does not pose any difficulty because the
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defendant accepts that there was a clear promise in the 2003 White Paper that |

there would be “‘the fullest public consultation” before a decision was taken

to support new nuclear build, and it is not suggested that the defendant had

any, let alone any good reason not to honour that promise. .
. ' 59

Consultation :

55 In R. v North & East Devon Health Authority Ex p. Coughlan [2001] Q.B. 213,
Lord Woolf M.R. giving the judgment of the Court of Appeal said at [108]:

“108. It is common ground that, whether or not consultation of interested
parties and the public is a legal requirement, if it is embarked upon it must be
carried out properly. To be proper, consultation must be undertaken at a time
when proposals are still at a formative stage; it must include sufficient
reasons for particular proposals to allow those consulted to give intelligent
consideration and an intelligent response; adequate time must be given for
this purpose; and the product of consultation must be conscientiously taken
into account when the ultimate decision is taken: R v Brent London Borough
Council, Ex p Gunning (1985) 84 LGR 168.”

56 In that case the Health Authority had sought and considered a report by Dr
Clark on the opinions of local clinicians which was received well after the con-
sultation period had ended. Rejecting the claimant’s complaint that the authority
had acted unfairly in considering the report, Lord Woolf said this at [112]:

“It has to be remembered that consultation is not litigation: the consulting
authority is not required to publicise every submission it receives or (absent
some statutory obligation) to disclose all its advice. Its obligation is to let
those who have a potential interest in the subject matter know in clear
terms what the proposal is and exactly why it is under positive consider-
ation, telling them enough (which may be a good deal) to enable them to
make an intelligent response. The obligation, although it may be quite oner-
ous, goes no further than this.”

60

57 A paper on ethical decision-making fell into the same category:

“It was not a part of the proposal and not necessary to explain the proposal.
The risk an authority takes by not disclosing such documents is not that the
consultation process will be insufficient but that it may turn out to have
taken into account incorrect or irrelevant matters which, had there been
an opportunity to comment, could have been corrected. That, however, is
not this case.” [115]

58 Coughlan was considered by Maurice Kay J. in the Medway case. He acknowl-
edged that the four requirements set out in Coughlan did not expressly adopt the
language of fairness, but rejected the submission that fairness had ceased to be an
aspect of a lawful consultation process:
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“It is an aspect of what is ‘proper” — the word used in Coughlan [108]. . . .
it is axiomatic that consultation, whether it is a matter of obligation or under-
taken voluntarily, requires fairness.” [28]

The overriding need for fairness in any consultation process was confirmed by
the Court of Appeal in R. (on the application of Edwards ) v Environment Agency
[2006] EWCA Civ 877: see [90]-[94] and [102]-[106]. At[103] Auld L.J., with
whom Rix and Maurice Kay L.JJ. agreed, said this:

“103. In general, in a statutory decision-making process, once public con-
sultation has taken place, the rules of natural justice do not, for the reasons
given by Lord Diplock in Bushell, require a decision-maker to disclose its
own thought processes for criticism before reaching its decision. However,
if, as in United States Tobacco (see per Taylor LJ, as he then was, at 370-
371, and at 376, per Morland J), and in Interbrew (see per Moses J at pp
33-35 of the transcript), a decision-maker, in the course of decision-mak-
ing, becomes aware of some internal material or a factor of potential
significance to the decision to be made, fairness may demand that the
party or parties concerned should be given an opportunity to deal with it.
See also the remarks of Schiemann J in R v Shropshire Health Authority,
ex p Duffus [1990] 1 Med LR 119, at 223 as to the changing scene that a con-
sultation process may engender and the consideration by Silber J in R
(Smith) v East Kent Hospital NHS Trust [2002] EWHC 2640, at 3944, of
the possible need, depending on the circumstances, for further consultation
on matters and issues that the initial consultation may have thrown up.”

Mr Drabble submitted that Edwards was distinguishable on four bases. The
context was entirely different, in Edwards the decision-maker (the Environment
Agency) was concerned with a factual, local issue, namely whether emissions
from a cement kiln were environmentally acceptable. The nature of the decision
was different, the Environment Agency had discharged its statutory duty when it
issued the necessary permit for the process. It was then functus, whereas the ques-
tion whether new nuclear build has a role to play can be revisited if errors in the
material relied on by the defendant in preparing the Energy Review are pointed
out. The defendant will be answerable to Parliament for the White Paper. Finally,
it was submitted that the unfairness in Edwards was obvious: the two ACQUA
reports which had not been disclosed in the consultation process had revealed
a hitherto unknown problem, which was a genuinely “new’ factor.

I accept that there are clear factual differences between the decision-making
process in the Edwards case and the present case. Given those differences it
would not be appropriate to simply “read across” from Edwards to this case.
Judgments are not to be construed as though they were enactments of general
application, and the extent to which judicial dicta are a response to the particular
factual matrix of the case under consideration must always be borne in mind.
However, the overriding requirement that any consultation must be fair is not
in doubt. What is fair, and in particular whether fairness demands that new
material which has not been available during the consultation period should be
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made available to consultees so that they have an opportunity to deal with it
before a decision is taken, must depend upon the particular circumstances of
the case:

“It1is an accepted general principle of administrative law that a public body
undertaking consultation must do so fairly as required by the circumstances
of the case” see per Auld L.J. at [90] of Edwards. (emphasis added)

Mr Pleming submitted that there was no support in the authorities for
Mr Drabble’s submission that the decision-making process in the present case
should be interfered with by the court “only if something has gone clearly and
radically wrong.” This difference between the parties is one of semantics rather
than substance. A consultation exercise which is flawed in one, or even in a num-
ber of respects, is not necessarily so procedurally unfair as to be unlawful. With
the benefit of hindsight it will almost invariably be possible to suggest ways in
which a consultation exercise might have been improved upon. That is most
emphatically not the test. It must also be recognised that a decision-maker will
usually have a broad discretion as to how a consultation exercise should be car-
ried out. This applies with particular force to a consultation with the whole of the
adult population of the United Kingdom. The defendant had a very broad dis-
cretion as to how best to carry out such a far-reaching consultation exercise.

Inreality, a conclusion that a consultation exercise was unlawful on the ground
of unfairness will be based upon a finding by the court, not merely that something
went wrong, but that something went “clearly and radically’” wrong.

Against this background I turn to consider the claimant’s criticisms of the con-
sultation process.

Issues Paper

In his skeleton argument, Mr Drabble emphasised the wide-ranging nature of
the review of the 2003 White Paper, and submitted that it was clear to all parties
that the review would address the question left open in 2003: whether in the light
of changed circumstances new nuclear build now had a role to play in the UK’s
generating mix.

Mr Drabble referred to the terms of reference of the review and to the public
statements of both the Prime Minister and the Secretary of State for Trade and
Industry ([10]-[13] above). I readily accept that submission, but it does not
answer the point made by the claimant: that the role of the 2006 Consultation
Paper in the consultation process was that of an “‘issues paper”, seeking consul-
tees’ views on the issues to be addressed before a policy proposal as to new
nuclear build could be formulated; and was not (at least on its face) that of the
(one and only) consultation paper on the “in principle” question: should new
nuclear build now be supported?

It is common ground that the 2006 Consultation Document must be read as a
whole, against the background of all the surrounding circumstances. It must also
be borne in mind that it is a consultation paper, not a document produced by and
for lawyers. In my judgment the following features of the 2006 Consultation
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Document support the claimant’s submission that, whatever its intended role in

the consultation exercise may have been, in relation to nuclear power it had every

appearance of being an issues paper, and no more.

(1) The consultation period of 12 weeks was the minimum period suggested

(2)

3)

for written consultation in the Cabinet Office ““Code of Practice on Con-
sultation”, published with a foreword by the Prime Minister in January
2004. The explanation for the 3-month consultation period is contained
in a witness statement of Mr MclIntyre, the Head of the Energy Review
Team in the Department of Trade and Industry (DTI), filed on behalf of
the defendant. Ministers had asked for the review to report by early sum-
mer of 2006, around six months after the Prime Minister’s
announcement in November 2005. The review was not *“starting from
a blank page”. In the context of new nuclear build it was considering
whether the option left open in 2003 should be taken up. There was
also a desire to minimise uncertainty for business and to minimise the
risk of investment delays. While this reasoning is readily understand-
able, the public had been promised not merely consultation but the
“fullest public consultation” in respect of the new nuclear build
issue. As a matter of first impression, adopting the minimum rec-
ommended period for a very wide-ranging consultation of which the
new nuclear power issue was but a part, would be more consistent
with the 2006 Consultation Document being an issues paper rather
than the substantive Consultation Paper itself. On its own, the short
period of consultation is not conclusive, but it is part of the overall pic-
ture that was presented to consultees.

The express purpose of the document, “This consultation seeks views
on the medium and long-term energy policy issues to be considered
in the Energy Review” ([14] above), is entirely consistent with the
document being an issues paper.

The “key questions” on which consultees were invited to comment,
when read in the context of the explanatory material in the remainder
of the document, are also consistent with the document being an issues
paper. The defendant emphasised the breadth of the question 1, but that
question is so broad that it would not focus consultees’ minds on the
question whether the nuclear option should now be taken up, particu-
larly bearing in mind question 3 which was the only question that
specifically dealt with nuclear power.

All the key questions are set out above [16]. For convenience, question 3
is repeated below:

“The Energy White Paper left open the option of nuclear new build.
Are there particular considerations that should apply to nuclear as the
government re-examines the issues bearing on new build, including
long-term liabilities and waste management? If so, what are these,
and how should the government address them?”’
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On its face, this question asks consultees to identify the issues (““particu-
lar considerations’”) that should be considered when the issues relating
to nuclear new build are re-examined by the Government. It also asks
how the identified issues should be addressed. The question is wholly
consistent with the role of the 2006 Consultation Document being
that of an issues paper. That impression is reinforced by the text imme-
diately preceding the key questions, which tells consultees that:

“The Review will examine whether recent changes in energy prices
have changed . . . [the assessment in the 2000 White Paper that cur-
rent economics made it unattractive] and at the other issues that
would be raised by building new nuclear power stations. These
other issues include all the characteristics of nuclear, including its
creation of long-term liabilities such as nuclear waste; and how
these liabilities should be managed and paid for.” (emphasis added)

In that context, question 3 is plainly asking consultees to identify the
“other issues” which should be re-examined in the review.

The passage in the text referring to “‘other issues’ (above) is immedi-
ately followed by this statement:

“The government is clear that, in making important decisions about
energy policy including nuclear power, there should be the fullest
public consultation. This consultation paper is part of that process.
The government is not at this stage bringing forward policy pro-
posals.” (emphasis added)

This statement is entirely consistent with the 2006 Consultation Docu-
ment being an issues paper (part of the consultation process) to be
followed by ““policy proposals”, on which there would be further con-
sultation (the remaining part of the consultation process). Mr Drabble
submitted that “the proposal” on which consultees were being invited
to comment was clear. I do not accept that submission. There were no
proposals in relation to nuclear power in the 2006 Consultation Docu-
ment. On the contrary, consultees were told in terms that proposals
would be brought forward in due course.

I realise that there were also stakeholder seminars and round-table
meetings, and it could therefore be said that the 2006 Consultation
Document as the (one and only) Consultation Paper was nevertheless
part of the consultation process. However, a straightforward reading
of the explanation given in the document itself as to the role of the
2006 Consultation Document would leave consultees with the impres-
sion that since there were no proposals in the document, it was not the
last word: in the remaining part of the consultation process they would
be consulted on policy proposals.
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(5) The matter can be tested in this way. If the Department of Trade and

(6)

(7

Industry had wanted consultees to answer the “in principle” question:

“The Energy White Paper left open the option of nuclear new build,
is it now appropriate in the light of changed circumstances to take up
that option?”’

or.

“In the light of changed circumstances does new nuclear build now
have a role to play?”’

Why was such a question not asked? Mr Mclntyre explains in his wit-
ness statement [67] that the earlier parts of the question made it clear
that the Government did not want to elicit “yes/no”” answers, but wan-
ted to know what issues consultees felt were important when
considering the nuclear option. But these two objectives need not be
mutually exclusive, as demonstrated by the “Nuclear” questions in
para.2.11 of the 2002 Consultation Paper ([4] above). Those questions
clearly invited consultees to comment on the PIU’s recommendation
that the nuclear option should be left open, and to give their reasoning
in respect of a number of specific issues relevant to that recommen-
dation.

The 2006 Consultation Document must be read together with the Sum-
mary Document. The latter document refers members of the general
public who seek more information to the former. It will be remembered
that question 3 in the Summary Document asked members of the public:

“ Are there any particular questions the Government should consider
when it re-examines the issues relating to possible nuclear new
build?”’

That is a fair paraphrase of question 3 in the 2006 Consultation Docu-
ment, and it is a question appropriate for an issues paper, not a final
consultation paper.

The amount of information provided in the 2006 Consultation Docu-
ment, and in particular the level of detail, is consistent with the
document being an issues paper, a preliminary stage in the consultation
process. There is, effectively, no discussion of the “particular consider-
ations that should apply to nuclear” in the main body of the document.
The full text of Annex A to the 2006 Consultation Document is set out
above [20]. After three introductory paragraphs a non-exhaustive list of
“the considerations bearing on the issue of new nuclear build in the
United Kingdom” is provided on two pages of text. As a description
of the issues already identified by the Government as requiring re-
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examination, the list contains sufficient information to enable consul-
tees to answer the questions: are these issues being adequately
addressed, are there any other issues that should be considered and, if
so0, how should they be addressed?

68 If, on the other hand, the 2006 Consultation Document is to be regarded as the
final consultation paper, asking consultees the question “in the light of changed
circumstances since 2003 does new nuclear build now have arole to play?”, then
the “thumbnail sketches” of the issues, in particular the two critical issues of
economics (“cost”’) and waste (“including decommissioning and long-term
waste management”), are so devoid of content that they could not realistically :
be said to have told consultees what the proposal was, much less to have told
them “enough . . . to enable them to make an intelligent response.”

69 I will deal with the issues of cost and waste in more detail below. T describe
them as the two critical issues because, whatever the views of the claimant
may be as to the relative importance of the various issues mentioned in/omitted
from the 2006 Consultation Document, the Government in the 2003 White Paper
identified current unattractive economics and important unresolved issues for
nuclear waste as the two reasons why new nuclear build was not proposed at
that time.

70 For these reasons I reject Mr Drabble’s submission that on any fair reading of
the 2006 Consultation Document it invited responses on the issue of principle—
should the new nuclear build option be taken up—and was not an issues or scop-
ing paper. On a fair reading of the document as a whole, it appeared to be an issues
paper. I would add that in a decision-making process which was dealing with a
policy decision of such importance and complexity, raising many highly techni-
cal issues on which there were known to be widely-differing views, it could not
be said that the publication of an issues paper, as the preliminary stage of “the
fullest consultation process’’, would have been in the least unusual.

71 In reaching this conclusion I do not ignore the other elements of the consul-
tation process. One of the stakeholder seminars was concerned with nuclear
power, but the subject matter of the seminar was “nuclear regulation”. If the con-
sultation exercise was intended to address the issue of principle—should the
nuclear option be pursued—it is curious that no seminar was devoted to that
issue of principle and that “Nuclear” was the theme for only one of the 13
round-table meetings. The fact that those attending the seminars and meetings
discussed “the nuclear issue” in general terms was not necessarily an indication
that they understood that this would be their final opportunity to raise the matter
before a decision was made. Indeed, the notes of the discussions indicate that this
was not the case. Some participants plainly envisaged that there would be a
“national debate” on the issue of principle.

72 In support of his submission that the 2006 Consultation Document could not
reasonably have been regarded as an issues paper, Mr Drabble pointed to the pro-
posed timetable which he said was clearly set out, for example by the Prime
Minister who had stated that the aim was to publish a policy statement on energy
in the early summer of 2006; by the defendant who had said that the Review Team
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“will develop energy policy proposals during 2006”’; and in the terms of refer-
ence which stated in December 2005 that “The aim will be to bring forward
proposals on energy policy next year.” He submitted that these statements had
to be considered against the background of the promise in 2003 White Paper:
there would be “the fullest consultation and the publication of a White Paper set-
ting out the Government’s proposals.” Thus consultees would, or should, have
realised that the “proposals” which would emerge from the Energy Review
would not be proposals for consultation, but decisions by Government to be
put forward as proposals to Parliament in a White Paper. The 2006 Consultation
Document had re-stated the Government’s aim “‘once it has assessed the con-
clusions of the Review, to bring forward proposals on energy policy later this
year.” It was also stated that the Review Team would report to the Prime Minister
and the Secretary of State for Trade and Industry “in the early summer”.

Apart perhaps from the reference in the Prime Minister’s speech to the CBI on
November 29, 2005, none of the public statements relied upon by Mr Drabble as
to the timing of the review was necessarily inconsistent with a consultation pro-
cess which would firstly identify all of the issues which needed to be re-examined
in relation to nuclear power, and then, those issues having been re-examined,
would put forward proposals in a consultation paper, those proposals being set
out with sufficient clarity, and in sufficient detail, to enable intelligent comment
by those consulted.

In the context of a consultation exercise (see Coughlan [55]-[57] above)
“bringing torward proposals” is not to be equated with “making decisions™.
The former are consulted upon, whilst they are still at a formative stage; the latter
are reached after the consultation process has concluded and in the light of the
representations received. Consultation documents addressed to the general pub-
lic should be clear as to their purpose. In ordinary language, particularly in the
context of a public consultation, a “proposal” is not a “decision”. There was
an opportunity to resolve the potential confusion and make it clear to consultees
that “bringing forward policy proposals” really meant “making decisions”.
Sadly that opportunity was not taken.

When the review was announced there was widespread concern that the out-
come of the process was a foregone conclusion. To take but one example from
the many expressions of concern in the papers produced by the claimant, the
Chairman of the Sustainable Development Commission (the SDC), which advi-
ses Government on sustainable development, said in a press release announcing
the SDC’s response to the 2006 Consultation Document:

“Instead of hurtling along to a pre-judged conclusion (which many fear the
Government is doing) we must look at the evidence.”

In a joint letter dated January 12, 2006, shortly before the 2006 Consultation
Document was issued on January 23, the claimant and another organisation,
Nuclear Free Local Authorities, wrote to the Minister heading the review,
Mr Wicks M.P. They explained that the ““Purpose of the letter”” was as follows:

“We are seeking early confirmation that
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— further public consultation on detailed proposals in relation to
nuclear power would be undertaken, if the Review were to recommend
new nuclear build,

— engagement with the public and stakeholders in the Review at this
stage will adopt all those methods employed in the most recent consul-
tation for the previous White Paper and the current consultation on the
back-end of the nuclear cycle conducted by the Committee on Radio- E
active Waste Management (CORWM).” |

77 The letter then set out the “Background on the commitment to the fullest pub-
lic consultation”, referred to the 2003 White Paper and to departmental press
releases announcing the review, and continued:

“We assume from this that the consultation document will confine itself, as
quoted, to the current evidence on the White Paper goals and will therefore
not consult on detailed opinions, proposals or strong recommendations
across the entire range of its subject matter. For the same reasons we assume
that the consultation document will not include any specific detailed pro-
posal or option on the narrower issue of whether to proceed with nuclear
new build or any proposals whereby Government might facilitate such a
proposal or option.

This view is, it appears, strengthened by the terms of reference [which are
then set out].”

The final sentence which is emphasised is as follows:

“In drawing up the analysis and options, the Energy Minister will undertake
extensive public and stakeholder consultation.”

The letter continued:

“We seek clarification that options will only be drawn up after the fullest
consultation.”

The final paragraph of the letter said:

“We would be grateful for your assurance that the government’s plans for
engagement with the public and stakeholders for the review will include
all those that have been employed in the most recent consultation for the
previous White Paper and the current consultation on the back-end of the
nuclear cycle conducted by CORWM.”

78 The Minister replied after the 2006 Consultation Document had been issued.
Here was an opportunity to make it clear to the claimant and the co-signatory of
the letter that the 12-week consultation period on the 2006 Consultation Docu-
ment was ““it””, and there would be no further consultation before a decision
was made as to whether the new nuclear build option should be taken up. The
Nuclear Policy Manager at the DTI replied on behalf of the Minister:

“As you will be aware, the Minister recently launched a 12-week consul-
tation period on the Energy Review. I am sure you will wish to
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ation to ! participate in the consultation, which you can do at the following web site
ymmend .

The purpose of this consultation is to engage with stakeholders and the
v at this { public and to encourage an informed debate. Energy policy is a complex
consul- and inter-related issue; there are no simple answers. As the Minister has
non the made clear since the Review was announced, the outcome of the Review
t Radio- ’ is not a foregone conclusion; the Government is keen to engage with people

who are ready to have a serious debate around the facts and evidence. The
consultation is wide ranging and views from the organisations you are repre-

:Zit;);::s b senting would be most welcome, as would the views from industry, the
public and all others with an interest or stake in the future of UK energy.

Turning to your question relating to further consultation specifically on

itself, as | new nuclear build, I would like to assure you that the commitment given

rerefore in the 2003 Energy White Paper that

1dations :

. assume ‘Before any decision to proceed with the building of new nuclear power

led pro- plants, there would need to be the fullest public consultation and the pub-

DualEas lication of a white paper setting out the Government’s proposals’ is still

> such a applicable.

Detailed arrangements for any future consultation exercise are not yet
hich are : determined. Such detailed arrangements would obviously depend on the
outcome of the Review, and at this stage we cannot pre-judge what this
might be. However, we have noted your suggestions for using best practice
and lessons learnt from other consultations.”

ertake As an exercise in avoiding giving the claimant the clarification it had sought, the
reply could not be improved upon.
79 That the lack of clarity was not simply a problem for the claimant is illustrated
e fullest by the following extract from the Executive Summary of the Sixth Report of the
House of Commons Environmental Audit Committee ‘‘Keeping the lights on:
nuclear, renewables and climate change™:
“10. The nature of the current Energy Review is unclear — whether it is
lans for specifically fulfilling the Prime Minister’s desire to make a decision on
include nuclear, whether it is a review of electricity generating policy, whether it
1 for the is a wider review of progress against the Energy White Paper, or whether
d of the it is reopening the broad policy debate which the White Paper itself encom-
passed. We are also concerned that it does not appear to have resulted froma
| i5STETl due process of monitoring and accountability, and that the process by which
atory of it is being conducted appears far less structured and transparent than the pro-
1 Docu- cess by which the White Paper itself was reached.
JeciEion 11. If the Energy Review is focussed mainly on electricity generation
up. The and, in particular, a decision on nuclear, then it is unclear what the nature
of such a decision could be and the Secretary of State himself was unable
to explain this. . . .
consul- 12. If, on the other hand, the Energy Review is a wider ranging review of
wish to policy it will fail to command the support of stakeholders, the public and
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politicians if what emerges is significantly different from the course that
was charted in the Energy White Paper without a proper explanation of
how circumstances have altered sufficiently to justify such a change and
without further wide-ranging consultation on the nature of the change. . . .”

The claimant has obtained a number of statements from other organisations.
They include Friends of the Earth, which said in a letter dated October 6, 2006:

“Finally, and for the avoidance of any doubt, we do not agree [with] the Sec-
retary of State’s assertion (described in your grounds) that the decision to
support nuclear new build was a foreseeable and foreseen outcome of the
consultation. The only question dealing with the issue of nuclear was Ques-
tion 3 which simply asked for information as to the issues to be considered
before such a decision could be made. Friends of the Earth’s very brief
response to that question within the consultation process indicates that
we, at least, did not consider that the decision to support nuclear new
build would be a foreseeable result of that consultation.”

Mr Drabble pointed to the responses submitted by the various organisations
and contended that they demonstrated that all of the organisations had not treated
the 2006 Consultation Document simply as an issues paper. I readily accept that
the organisations in their representations did address the issue of principle and
not simply the questions posed in question 3, but I do not accept that Friends
of the Earth’s one-page response to question 3 would have been quite so brief
if it had believed that question 3 was its one and only opportunity to address
the issue of principle.

For these reasons, I do not accept that the outcome of the consultation exer-
cise—a decision that new nuclear build had a role to play—would have been
reasonably foreseeable by those consultees who took the 2006 Consultation
Document at face value and relied upon it. I do, however, accept Mr Drabble’s
submission that the outcome was actually foreseen by very many, perhaps
most, of the consultees who responded to the 2006 Consultation Document. To
take the claimant as an example, it did not simply identify the issues which it con-
sidered should be re-examined by the Government when reaching a decision as to
whether or not new nuclear build had a role to play. It made lengthy and very
detailed representations in respect of the issue of principle. However, it also
made it clear in Annex 15 to its representations that it had serious reservations
about the consultation process. In the overview to its representations it said:

“Greenpeace is concerned that if the consultation process is intended as the
basis for a new policy proposal on nuclear power, then in our view it is
wholly inadequate, hasty, uninformed and its outcome apparently pre-
judged (Annex 15).” (emphasis added)

Those concerns were amplified in Annex 15 to the claimant’s representations,
which said (inter alia):
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“In Greenpeace’s view, insofar as this consultation is intended to be part of
[the] process of public consultation and participation on the future of
nuclear power, it is wholly inadequate.

Before there is any change in policy in relation to new nuclear power
stations, the building and operation of which will create such a significant
and long term environmental hazard, there should be full public consul-
tation on and participation in the decision. . . .

We are very concerned that the consultation period is only 12 weeks —
the minimum considered acceptable by government for any consultation.
This is clearly not enough for full consultation and participation on a
weighty policy decision about the future of nuclear power.

The process for the decision-making should be clear, transparent and fair
and be accompanied by the information necessary for full public consul-
tation and participation. Proper consultation on [the] future of nuclear
power would include, for example providing full information to the public
on alternatives, costs, safety, the extent and routes of the transport by road,
rail or sea, of nuclear materials and nuclear wastes, plans for dealing with
nuclear waste, vulnerability to terrorist attack, legal and other measures
for nuclear emergencies and the implications for nuclear proliferation.
There should be sufficient time for consultees to respond and comment
on the information and on other evidence.

This consultation clearly falls short of these requirements. We note, for
example, that the consultation period closes before there is any recommen-
dation for how to deal with nuclear waste. In the circumstances, the process
cannot possibly serve as part of a genuine consultation process on the future
of nuclear power.

Finally, it is widely believed and reported that the government decision to
sanction or plan new nuclear power stations has already been made. We
note, for example, Mr Blair’s reported comments in Australia where he said

‘Clean coal technology, carbon sequestration, renewable energy, the new
generation of nuclear power, all of these things I think are going to be part
of the mix that we use for our future energy requirements.’

No meaningful consultation process can be carried out and no good decision
can be made if the issue has been pre-judged. On the basis of this hastily con-
ducted and inadequate consultation process the government will not be in a
position to form a view that nuclear power is necessary or desirable: to do so
would confirm suspicions that the decision has already been made.”

Mr Drabble submitted that the claimant was there recognising that the 2006
Consultation Document was not simply an issues paper and was complaining,
for example, about the consultation period on the basis that the document was
the, substantive, consultation paper and 12 weeks was an inadequate time in
which to respond. In a witness statement Ms North, a senior nuclear campaigner
for the claimant, explains why the claimant produced “‘as much information as it
could” on the “other considerations” which it argued should be taken into
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account. The hope was that by giving a full response the Government would be
persuaded to proceed no further at that stage. At the same time there was a fear
that some ministers “had already made up their minds that they should favour
new build”’, hence the observations in Annex 15 of the claimant’s response.

For present purposes it is unnecessary to consider whether that fear was justi-
fied. It is sufficient to note that the documents before the court demonstrate that
the fear was widespread among those environmental organisations which
responded to the 2006 Consultation Document.

The following passage in the SDC’s response is representative of many. Under
the heading “Advice regarding next steps”, the SDC said this:

“4.1 Acting on the assumption that the current Review (Our Energy Chal-
lenge) is indeed a genuinely impartial process, dispassionately reviewing
the evidence available to Ministers (including our own research) rather
than rationalising a pre-determined decision with a tokenistic consultation
exercise thrown in for good measure, we strongly recommend that one of the
principal outcomes of the Review, as regards nuclear power, should be to
formulate distinctive positions (broadly along the lines of the Commission’s
positions outlined above), and then to indicate which of those positions the
Government is minded to pursue in due course.

4.2 Given the critical importance of this decision, and regardless of
which position the Government declares it is minded to pursue, systematic
engagement with the general public should be seen as a precondition of
transparent and effective policy-making in this area. The history of the
nuclear industry is littered with hasty, partisan and secretive studies leading
to expensive mistakes and public hostility.

4.3 Once the Review has been published, outlining the Government’s
broad intentions, at least nine months should then be set aside for a range
of much more substantive consultative and engagement processes, carefully
planned in advance and presided over by independent experts and advisors.
Any attempt to force top-down solutions on the British public at this stage,
with a process fixed by Government to fit pre-determined outcomes, will
lead in all probability to widespread mistrust and hostility. . . .

4.8 In conclusion, a proper transparent process is all-important. There
are many siren voices urging Ministers to pursue a fast-track approach to
this decision, dispensing with proper consultation, and short-circuiting a
proper Parliamentary process. This would be extremely foolish, and
would inevitably (and justifiably) result in a backlash against whatever
the Government eventually decides is the right way forward for the UK at
this critical time.”

In these circumstances it is hardly surprising that many organisations opposed
to new nuclear build made vigorous representations to the effect that the nuclear
option should not be pursued. They did so not because the purpose of the 2006
Consultation Document was clear, but because its purpose was unclear and
they feared (whether rightly or wrongly does not matter) that the consultation
exercise was not genuine. Thus, the outcome of the exercise was indeed foreseen
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by many consultees who did not take the 2006 Consultation Document at its face
value. Does it matter why the claimant made its very full representations? Has
any potential procedural unfairness been cured by the fact that full representa-
tions were actually made?

In my view it does matter and the potential unfairness has not been cured,
because this was not a consultation with an individual consultee, or a closed
group of consultees, for example the residents of a particular care home, as in
the Coughlan case. The promise of “the fullest public consultation” was
extended to the adult population of the United Kingdom, hence the publication
of the Summary Document. It is not enough that those who were thoroughly scep-
tical about the consultation process should have foreseen the outcome; the
outcome should have been, but was not, reasonably foreseeable by any interested
organisation or member of the public who took the 2006 Consultation Document
and the Summary Document at face value.

There has been no satisfactory answer to the point made in the claimant’s
grounds:

“. .. that, quite apart from how Greenpeace responded to the question set
out in the consultation, one cannot predict how others might have responded
had the question been framed differently or, perhaps more importantly,
whether there were others who might not have responded at all given the
terms in which the question was framed and the inference that they reason-
ably could have drawn that this was only an initial question-setting stage of
the Government’s review of its policy on nuclear new build, rather than the
last chance they would have to comment on the substantive issue of whether
or not the Government should support nuclear new build.”

Inadequate information/unfairness

If these conclusions are wrong, and it is assumed that any reasonable consultee
would or should have realised that the 2006 Consultation Document and the
Summary Document were not issues papers, but were the consultation paper
inviting the public’s responses to the issue of principle, two questions arise:

(1) was the information contained in the 2006 document enough to enable
them to make an intelligent response on the issue of principle?

and, closely related to question (1):

(2) was it unfair for the defendant to take into account new information,
which emerged after the consultation period had ended, without giving
consultees an opportunity to comment upon it before the ““in principle”
decision was taken in the Energy Review?

The two issues are closely related because the more information that is dis-
closed at the consultation stage, the less likely it is, other things being equal,
that consideration of further new information at a later stage will be unfair. On
the other hand, if consultees are given very little information of substance on
which to base their comments, and then a great deal of information emerges
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after the close of the consultation period, it may well be unfair to take all of that
new information into account without first giving consultees the opportunity to
comment upon it. In essence, the claimant contends that this is what happened in
the present case. A number of reports commissioned by the defendant were pub-
lished at the same time as, or shortly after, the publication of the Energy Review.
The details are set out in the evidence of Mr Mclntyre and Ms North. It is un-
necessary to rehearse the detail because Mr Mclntyre correctly summarises the
position thus:

“The Government published a substantial evidence base alongside the
Energy Review.”

In addition, CORWM published its final report on July 31, 2006. Its draft rec-
ommendations had been published on April 27, 2006, after the end of the 12-
week consultation period on April 14, 2006.

Although the claimant in its grounds complains about the lack of information
during the consultation period and the extent of the post-consultation material
relied on by the defendant in respect of a large number of issues, some of them
touched on in the 2006 Consultation Document, some not, it is sensible to test
this complaint by looking at the two critical issues identified in the 2003
White Paper: economics and waste.

Economics

It is possible to deal with this issue quite shortly because the disparity between
the amount of information provided to consultees in the 2006 Consultation Docu-
ment, and not merely the quantity but also “‘the quality” (in terms of technical
detail etc) of the information taken into account after the close of the consultation
period is very stark indeed. In the 2006 Consultation Document consultees were
merely told that fossil fuel prices had risen sharply, that the review would exam-
ine the impact of recent price rises on the desirability or otherwise of new nuclear
build, that comments were invited on the assumptions for fossil fuel prices sum-
marised in Annex B, and that the analysis in Annex B showed that “cost
estimates for new nuclear build vary significantly.” For practical purposes,
that was all the information on the topic of economics with which consultees
were provided in the 2006 Consultation Document. The full text of the “cost™
consideration in Annex A is set out above. It is not unfairly described as jejune.

The Energy Review concluded that “‘the economics of nuclear now look more
positive than at the time of the 2003 Energy White Paper” (para.5.98). That con-
clusion was reached on the basis of “‘a range of plausible scenarios”
incorporating ‘“‘expectations about future gas and carbon prices, as well as
expected costs of building, operating, decommissioning and dealing with the
waste of a new nuclear plant” (ibid). These issues were examined, in consider-
able detail, in “a cost-benefit analysis of nuclear new build” which the
Government carried out for the purposes of the Energy Review “in order to
inform its conclusions on the potential role of nuclear power . . .” (para.5.97).
A summary of the cost-benefit analysis was published contemporaneously
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with the Energy Review. The cost-benefit analysis was underpinned by a number
of specialist reports from a variety of consultants covering such issues as finan-
cial modelling, the relative costs of electricity generation technologies under
different scenarios, the management and financing of long-term nuclear waste,
the financing of decommissioning, etc.

On May 15, 2006 the claimant asked for copies of the supporting reports under
the Freedom of Information Act. A holding reply was received from the DTI on
September 12, 2006, stating that it was hoped that the claimant would have a
response by October 4. Some of the reports were provided under cover of a letter
of October 6, 2006. Eventually, after a further exchange of correspondence,
redacted copies of some, but not all, of the remaining reports were produced
under cover of a letter dated December 20, 2006.

Mr Mclntyre says in his witness statement that there is nothing unusual in the
Government commissioning reports in parallel with a consultation exercise. I
entirely accept that this is the case, and that fairness will not necessarily require
the disclosure of each and every report of that kind. But the contrast between the
paucity of the information provided to consultees on the issue of economics in the
2006 Consultation Document and the wealth of highly-detailed information on
the critical issue of cost-benefit analysis considered by the defendant but not pub-
lished until after (and in some cases well after) the consultation period had
closed, could not be more striking. This is an extreme example of the circum-
stances described in the Edwards case, where fairness demanded that
consultees should have been given an opportunity to comment on at least
some part (even if not all) of the mass of new material. It would be pointless to
try and identify which reports might fairly have been withheld, since itis no exag-
geration to say that, on the issue of economics, the 2006 Consultation Document
presented consultees with little more than an empty husk. The kernel of the econ-
omics issue was contained in numerous reports which emerged only after the
consultation period had expired. That was manifestly unfair.

Mr Drabble referred to the Airports White Paper case as an example of a Sec-
retary of State taking into account new, technical material (“Passenger Forecasts
— Additional Analysis”), which was not published until shortly after the White
Paper was issued in December 2003 (para.112). Despite the fact that the
“Additional Analysis” was of critical importance to the economic case, it was
not concluded that it was unfair for the Secretary of State to take it into account.
The Airports White Paper case preceded the Court of Appeal’s decision in
Edwards, but much more important, the case turned very much on its own par-
ticular facts, and the reason why fairness did not require re-consultation on the
revised forecasts with those who were challenging the White Paper’s decisions
in respect of Heathrow are briefly summarised at [116] of the judgment. That
summary must be read against the background of the way in which the Heathrow
challenge was being argued (see [61]-[115] of the judgment). The implications
of the new financial appraisal for the Stansted challenge were considered at
[259]-[269] of the judgment. In summary, the new information reinforced the
claimants’ contention that the policy in the White Paper relating to Stansted
was unfairly prescriptive. Thus, the fairness of the Secretary of State’s consider-
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ation of the “new” material was taken into account, albeit not as a free-standing
issue.

Notwithstanding the factual differences between the two cases, a broad com-
parison between the Airports White Paper case and the present case is instructive.
Both cases share this common characteristic: the publication of a statement of
Government policy, one of whose purposes was to remove or curtail the scope
for a detailed examination of the need for major controversial development at
public inquiries. In the Airports White Paper case, the statement of principle
under challenge was contained in the White Paper itself. In the present case
the statement of principle has preceded the White Paper. Whether it is desirable
for questions of need to be resolved by way of Government policy statements or
through the inquiry process is plainly a matter for politicians to decide in Parlia-
ment. However, if it is desired to remove the public’s opportunity to debate
“need” from the public inquiry and substitute a statement of Government policy,
then any process of doing so (including in particular any process of public con-
sultation) must be conducted in a fair manner.

In the Airports White Paper case the amount of information provided to con-
sultees as part of the consultation exercise was truly immense: see the summary at
[18]-[46] of the judgment. By contrast, the “new’’ material on which consultees
in that case did not have an opportunity to comment was relatively limited.
Although the “Additional Analysis” was highly significant, it was just that: an
addition to the very detailed analyses that were already available to consultees.
At [311] of the judgment the overall process, including the extensive public con-
sultation exercise, was described, subject to two qualifications, as “an
impressive attempt to grapple with a difficult and complex issue.” Even the
most ardent admirers of the 2006 Consultation Document would be hard put to
it to describe the two-page treatment of ‘“some of the considerations bearing
on the issue of new nuclear build” in Annex A as “impressive”.

In summary, the balance in the two cases between, on the one hand, the infor-
mation which was placed before consultees and on which they could comment,
and the later information upon which they had no opportunity to comment, could
not be more different. In saying that I do not overlook the fact that the Energy
Review was a review of the 2003 White Paper. That does not alter the fact that
“the fullest public consultation”” was promised in respect of what was to become
the nuclear component of the Energy Review.

Waste

This topic was the subject of extensive submissions on behalf of the claimant.
While I appreciate the claimant’s strength of feeling on the issue, a lengthy dis-
cussion is not necessary for the purposes of this judgment. The starting point must
be the information provided to consultees in Annex A. Consultees were told that
the issue of waste *“will be one of the important considerations relating to nuclear
power in this Review”, and that decommissioning and long-term waste manage-
ment were “‘also significant issues for the public.” Consultees were further told
that CORWM had been set up to examine the options for the long-term storage of
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radioactive waste and that it was expected to report in July 2006. It is difficult to
see what informed response consultees could reasonably have been expected to
make to this exiguous information, other than: “wait and see what CORWM
recommends.” Unfortunately, the information in Annex A in respect of waste
was not simply inadequate as the basis for anything other than a *“wait and
see”” response until CORWM reported, it was also seriously misleading as to
CoRWM'’s position on waste from nuclear new build. Consultees were told that:

“CORWM has confirmed that waste from a new build programme could be
technically accommodated by the options it is considering.”

That statement was true, but only as far as it went, and that was not far enough
to give consultees a fair summary of CORWM’s true position. CORWM had
issued a “nuclear new build statement” on December 16, 2005. The short version
was as follows:

“CoRWM has no position on the desirability or otherwise of nuclear new
build.

We believe that future decisions on new build should be subject to their
own assessment process, including consideration of waste.

As we have noted before, the prospect of a new nuclear programme might
undermine support for CORWM from some stakeholders and citizens.”

The substantive version was as follows:

“CoRWM has no position on the desirability or otherwise of nuclear new
build. Our primary task is to recommend the best option, or combination
of options, for long-term management of wastes which now exist, or
which will inevitably be created, for example as a result of decommission-
ing. As our terms of reference require us to, we have carried out work to
establish the waste implications of new build decisions as part of a wide-ran-
ging scenario exercise to establish whether or not our options could
accommodate new build wastes. The results of this investigation published
at para. 18 of our Phase 2 report (document 1210) are that solutions for exist-
ing and unavoidable future wastes would also be robust in the light of all
reasonably foreseeable developments in nuclear energy and waste manage-
ment practices.

We believe that future Government decisions on new build should be sub-
ject to their own public assessment process, including consideration of
waste, because such decisions raise different political and ethical issues
when compared with the consideration of wastes which already exist. We
have noted before that the prospect of a new nuclear programme might
undermine support for CORWM from some stakeholders and citizens and
make it more difficult to achieve public confidence.”

Put simply, CORWM’s answer to the new nuclear waste issue was, “Yes there
is a technical solution, but , . .” Such emphasis was laid on the “but” part of
CoRWM’s answer, that it had expressly said that it had no position on the desir-
ability or otherwise of nuclear new build. In telling consultees that CORWM’s
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answer to the problem of waste was “yes” rather than “yes, but . . .”” Annex A
was seriously misleading. Waste was not simply one among a great many import-
ant issues. A large number of respondents had commented on nuclear waste in
response to the 2002 Consultation Document. Several had considered it to be
the key issue affecting new nuclear build ([7] above). The fact that “important
issues for nuclear waste” had not been resolved was one of the two factors
which led to the decision not to propose nuclear new build in 2003. CoORWM
was held out in Annex A as the body charged with resolving those important
unresolved issues. It was therefore essential that its position should be accurately
represented in Annex A. It was not.

Following the publication of the 2006 Consultation Document on January 23,
2006, both the Chairman of the Committee and the Committee itself took vigor-
ous steps to try to set the record straight. In March 2006 CoORWM reaffirmed the
statement made on 16th December 2005, but added the following after stake-
holder comment:

“— We do not intend to give a positive or negative signal to new build in
making our recommendations. New build wastes could in principle be
accommodated within our options, but significant practical issues would
arise, including the size, number and location of waste management facili-
ties.

— The public assessment process that should apply to any future new build
proposals should build on the CoRWM process, and will need to consider a
range of issues including the social, political and ethical issues (for
example the creation of further burdens on future generations) of a delib-
erate decision to create new nuclear wastes.”

That remained CoRWM’s public position until publication of its draft rec-
ommendations on 27th April 2006, after the close of the consultation period
on April 14, 2006.

Pausing there, this was a draft of the recommendations which consultees had
been told in Annex A would be addressing the unresolved waste issue. Since they
had been told nothing else of substance in Annex A about this issue, it is difficult
to understand how it could possibly be fair not to reopen the consultation to
enable consultees to make informed comment, not merely on the manner in
which it was proposed to resolve the issue, but also on the implications of the sol-
ution, insofar as they affected, for example, the economics of nuclear new build
and the timing of any possible new nuclear build contribution to carbon emission
fargets.

Standing back from the detail, the question has to be asked: how could it poss-
ibly be fair for a public body consulting on an important proposal to say little
more to consultees than, “we have appointed a committee to address one of
the two major obstacles to the proposal and it will report in X months”’, and
then to reach a decision on the proposal without inviting consultees’ comments
on the Committee’s conclusions as to how the obstacle might be overcome?

CoRWM’s draft recommendations are simply a two-page list of 12 recommen-
dations without any explanation of CORWM'’s reasons for adopting them. The
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Annex A very lengthy and detailed reasoning came later, in CORWM’s final report pub-
y import- lished on July 31, 2006, after publication of the Energy Review on July 11.
n BASEE 1D 11 In its claim form the claimant contended that CORWM’s final report should
d it to be have been made available to consultees, to enable them to comment upon it,
HIpORIANE before any decision was taken in relation to nuclear power in the Energy Review.
o factors In reply to that complaint, Mr McIntyre said in his witness statement that it was of
CoRWM i no consequence that the final report had been published after the Energy Review
mportant because CORWM had publicly stated that the draft recommendations “‘were very
ccurately unlikely to materially change.” The fact that the recommendations were draft
recommendations would not therefore have been a justification for not reopening
nuary 23, the consultation to enable consultees to make representations about the desirabil-
‘_Ok V1gor- ity or otherwise of adopting the nuclear new build option in the light of the draft
irmed the recommendations of the committee appointed by the Government to address the
ter stake- critical issue of waste. From the consultees’ point of view half a cake (the rec-
ommendations only) would have been better than none. I say “none’ because,
v build in as with the economics issue, there was nothing of substance on the waste issue
nciple be in Annex A. It merely told consultees that CORWM would be reporting. Unless
es would consultees were given a proper opportunity to consider and make representations
=it EE as to the implications of CORWM’s proposals for new nuclear waste, that part of

the consultation exercise would be entirely devoid of substance.
1ew build 112 I refer to the need to give consultees a ““proper opportunity” to consider the
onsider a implications of CORWM’s recommendations because Mr Drabble submitted
sues (for that the claimant and other organisations with an interest in nuclear power had
£ a delib- been well aware of the fact that CoORWM’s answer to new nuclear build had
been a “yes, but . ..” answer, and that the Committee’s position had been
made clear by the Chairman and the Committee itself during the course of the

draft rec- consultation exercise. He further pointed out that many of the arguments raised
n period in the claimant’s representations had foreshadowed points that would sub-
sequently be made in CORWM'’s final report.
tees had 113 This is no answer to the lack of substance in Annex A. It would be important,
ince they for example, for the claimant to know the extent to which the arguments made in
s difficult its representations on the waste issue were, or were not, endorsed by the com-
Itation to mittee set up by the Government to examine that very problem. Moreover, the
1anner in consultation was directed not simply at environmental organisations, but at
f the sol- members of the general public, who, if they had followed the advice in the Sum-
iew build mary Document and sought more information in the 2006 Consultation
emission document, might well have been reassured by the bald statement that CoORWM
had confirmed that there was a technical solution to the problem. If so, they
d it poss- would have been disappointed, if not disturbed, to read the statement at the
say little end of CORWM’s draft recommendations, after the consultation period had
ss one of closed:
hs’’, and

“CoRWM takes no position on the desirability or otherwise of nuclear new

omments g } 7 . -
ome? build. We believe that future decisions on new build should be subject to
ST, their own assessment process, including consideration of waste. The public
sem. The assessment process that should apply to any future new build proposals
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should build on the CORWM process, and will need to consider a range of
issues including the social, political and ethical issues of a deliberate
decision to create new nuclear wastes.”

Whether or not fairness required that the defendant having given no indication
in the 2006 Consultation Document as to how the Government proposed to
address the issue of new nuclear waste, beyond telling consultees that
CoRWM would be making recommendations about that topic, should have
waited until consultees could respond to CoORWM’s final recommendations,
there can be no doubt whatsoever that, at the very least, fairness required that con-
sultees should be given an opportunity to make representations in response to the
draft recommendations, which became available shortly after the consultation
period closed. The potential implications of CORWM’s recommendations were
plainly relevant to the ““in principle” question. To take but one example men-
tioned during the course of submissions: CoORWM’s draft recommendations
made it clear that its technical solution, geological disposal, should be achieved
““on the principle of volunteerism, that is, an expressed willingness [by a com-
munity] to participate.” Would volunteer communities come forward if they
knew that in addition to “legacy waste”, they might also have to accept “new
waste”’? If the technical solution was to be adopted on a voluntary basis, how
long might that process take, what would be the effect of the longer timescales
inherent in a voluntary approach on the economic analysis of new nuclear
build, and on the timing of any contribution that new nuclear build might be
able to make towards the reduction of carbon emissions, etc?

Itis no answer to say that organisations such as the claimant were able to obtain
copies of CORWM’s draft recommendations and make further representations if
they wished to do so. At the risk of repetition: this was a consultation exercise on
an issue of sufficient importance to warrant an express promise of ‘‘the fullest
public consultation” in a White Paper. The public, and not simply those who hap-
pened to be “in the know”’, were entitled to be given sufficient information about
the issue of waste, and without even the draft recommendations of CORWM they
could not be expected to make any, let alone an informed, response to the issue as
described in the 2006 Consultation Document.

Conclusions

For the reasons set out above, the consultation exercise was very seriously
flawed. Adopting the test put forward by Mr Drabble, ‘“‘something has gone
clearly and radically wrong.” The purpose of the 2006 Consultation Document
as part of the process of “the fullest public consultation” was unclear. It gave
every appearance of being an issues paper, which was to be followed by a con-
sultation paper containing proposals on which the public would be able to
make informed comment. As an issues paper it was perfectly adequate. As the
consultation paper on an issue of such importance and complexity it was mani-
festly inadequate. It contained no proposals as such, and even if it had, the
information given to consultees was wholly insufficient to enable them to
make “an intelligent response”. The 2006 Consultation Document contained
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no information of any substance on the two issues which had been identified in
the 2003 White Paper as being of critical importance: the economics of new
nuclear build and the disposal of nuclear waste. When dealing with the issue
of waste, the information given in the 2006 Consultation Document was not
merely wholly inadequate, it was also seriously misleading as to CORWM’s pos-
ition on new nuclear waste.

On both the economics and the waste issues all, or virtually all, the information
of any substance (the cost-benefit analysis and supporting reports, and
CoRWM’s draft and then final recommendations) emerged only after the consul-
tation period had concluded. Elementary fairness required that consultees, who
had been given so little information hitherto, should be given a proper oppor-
tunity to respond to the substantial amount of new material before any “in
principle” decision as to the role of new nuclear build was taken. There could
be no proper consultation, let alone ““‘the fullest public consultation’ as promised
in the 2003 White Paper, if the substance of these two issues was not consulted
upon before a decision was made. There was therefore procedural unfairness, and
a breach of the claimant’s legitimate expectation that there would be *“the fullest
public consultation” before a decision was taken to support new nuclear build.

It was not submitted on behalf of the defendant that relief should be refused as
a matter of discretion if I reached the conclusion that the decision-making pro-
cess was unlawful on these grounds. The application for judicial review of the
policy decision in the Energy Review that new nuclear build has a role to play
in the future UK generating mix therefore succeeds.

I will hear submissions as to the precise terms of the order.

Procedurally the better course in the case of a document of this kind is to grant
declaratory relief rather than a quashing order. The declaratory relief will be to
the effect that there was a breach of the claimant’s legitimate expectation to full-
est public consultation; that the consultation process was procedurally unfair;
and that therefore the decision in the Energy Review that nuclear new build
“has a role to play . . .”” was unlawful.
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