Ruling No. 15789 dated 21.12.2010 of the Supreme Administrative Court under Administrative Case No. 14241/2010, 5- member court panel, court reporter: the chairperson Veselina Taneva.
Art. 60, Para. 7 of the Administrative Procedure Code

The proceedings are under Art. 229 et seq., in connection with Art. 60, Para. 7 of the Administrative Procedure Code (APC).
The case is initiated after an interlocutory appeal by Bulgarian Biodiversity Foundation, Sofia, against Ruling No. 10617 dated 16.09.2010 under the Administrative Case No. 11150/2010 of the Supreme Administrative Court, Fifth Division.

The interlocutory appeal contains complaints about incorrectness of the appealed Ruling due to infringement of the substantive law.

The Defendant – Minister of Environment and Water, requests that the interlocutory appeal should be rejected.

The party concerned – “Ulen” AD, Sofia has not taken up an attitude.

The Supreme Administrative Court, 5- member panel, found the interlocutory appeal procedurally admissible as it was presented in time, but when the substance of the appeal was examined on the grounds indicated in it, it was considered groundless.
With the appealed Ruling, the three- member panel of the Supreme Administrative Court, Fifth Division, rejected the appeal of Bulgarian Biodiversity Foundation, Sofia, against the order of the Minister of Environment and Water dated 25.08.2010, whereby, by virtue of Art. 60, Para. 1 of the Administrative Procedure Code (APC), preliminary execution of Decision No. 31-ПР/25.08.2010 of the same administrative body was admitted, which stated that Environment Impact Assessment shall not be performed for the Investment proposal “Replacement of the existing two tow-lifts type “bowl” and type “anchor” by a 4-seat lift type “Kuppelbare” – 4 CLD, in the area of “Platoto”, a ski-zone with a centre the town of Bansko”, which is unlikely to make significant negative impact on the natural habitats, populations and habitats of species subject to protection in protected areas, with the Employer “Ulen” AD, Sofia. It was accepted that in this particular case, the preliminary execution of the Decision was admitted mainly to the public advantage, due to the necessity of providing of new type of facilities for the forthcoming active ski season, including a circle of the World Cup of ski-slalom 2010/2011. The Court considered that the balance between the public and the private interest was correctly considered, as the usage of the ski-facilities of full value during the winter would create possibilities for physical development and sport for citizens, as well as international prestige of the ski resort. The Court admitted that the characteristics of the Investment proposal were taken into consideration, namely, new construction is not executed, but the existing ski facilities are replaced with new ones, i.e. the already existing routes and cuttings will be used, so that the impact on the flora and fauna will be insignificant.
The Ruling is correct.

The Supreme Administrative Court, five-member panel, deemed that the execution of the prerequisites under Art. 60, Para. 1 of the APC is estimated specifically in each hypothesis of admission at a preliminary execution of administrative act, and found the attitude of the Court of First Instance lawful in stating that, in this case, the requirements of the mentioned provision about lawful admission of preliminary execution of the administrative act were fulfilled, and the balance between the public and the private interest was correctly considered.
The arguments in the interlocutory appeal were groundless, claiming that the administrative body did not indicate the hypothesis of Art. 60, Para. 1 of the APC, where preliminary execution was admitted at the request of the Employer. At the same time, the interlocutory appellant claimed groundlessly, that the admission of preliminary execution at the request of any of the Parties excluded the estimation of the administrative body about defending the public interest. On the contrary, in case the public interest was of such nature (e.g. considerations related to public health), that in its dependence it is necessary it to be preferred to the interests of any of the Parties, regardless how significant they are, then the administrative body is obliged to refuse to admit preliminary execution of the administrative act after the request of a Party. In other words, when preliminary execution of an administrative act which has not come into effect is admitted, the institution issuing the act is always obliged to estimate the balance between the public and the private interest.
In view of the above mentioned, the conclusions of the three- member panel of the Supreme Administrative Court, Fifth Division, that at the admission of the preliminary execution after the request of the Employer, this balance was lawfully considered and taken into account, were lawful, and due to this, a guarantee was not required from the Employer “Ulen” AD, Sofia, as provided for by Art. 60, Para.1, last sentence of APC. The Court of First Instance correctly estimated that the admitted preliminary execution was not affecting any public interests in degree that might cause significant damages, as the impact on the flora and fauna would be insignificant, due to the lack of new construction, and for this reason the estimation was correctly done in terms of the ecological requirements, with a view of protection of human health, the environment, state property and protected territories, stating that the admitted preliminary execution was lawful. It should be pointed as well, that the item about whether the Investment Proposal would have a significant impact on natural habitats, populations and habitats of species subject to protection in protected zones or not, and whether this impact would be negative, is a matter of the substance of the argument, which would be solved in the course of the proceedings of appealing of the administrative act.
Groundlessly, the interlocutory appellant claimed that any evidence about a particularly important private interest for admission of preliminary execution was lacking, as the same interest is grounded in three items of the reasons for admission of preliminary execution, which reasons were considered referable and grounding for the necessity in issuing the order appealed. At the same time, the Court correctly accepted that the admitted preliminary execution also served the public interest about modern ski equipment of the resort and adequately meets the population’s needs of adequate facilities, in terms of providing a high-quality and healthy relaxation of their users, and due to this, its acceptance predominantly considered these needs of part of the society.
With regard to the appeal to Decision No. 31-ПР/25.08.2010 about not performing an Environment Impact Assessment (EIA), which was the subject of Administrative Case No. 11153/2010 by the description of the Supreme Administrative Court, the argument in the interlocutory appeal was groundless, saying that the preliminary execution of the Decision, confirmed by the Court, would lead to issuance of a Construction permit for the Investment Proposal, in view of Art. 144, Para.1, item 4 of the Law of Spatial Panning, as a Decision for not performing an EIA, put into legal effect, was necessary in order to approve and agree the Construction permit mentioned above.
In view of the facts explained above, the appealed Ruling shall remain effective, due to which, and on the grounds of Art. 221, Para. 2, first clause, and Art. 236 of the APC, the Supreme Administrative Court, five- member panel
RULED:

LEAVES EFFECTIVE Ruling No. 10617 dated 16.09.2010 under the Administrative Case No. 11150/ 2010 of the Supreme Administrative Court, Fifth Division.

The Ruling is final.

Data of the Case and references to other acts:

· Protocols and other documents under Case No. 14241/ 2010 – see here;

· Initiated in relation to: Case No. 11150/ 2010 of the Supreme Administrative Court;

· References to other acts:

· Ruling No. 10617 dated 16.09.2010 of the Supreme Administrative Court under Adm. Case No. 11150/ 2010, Fifth Division, court reporter – the judge Marieta Mileva.
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