
COMMUNICATION TO THE AARHUS CONVENTION’S 
COMPLIANCE COMMITTEE – (ACCC/C/2010/61)
RESPONSE TO ANSWERS FROM THE UNITED KINGDOM DATED 1 OCTOBER 2012 REGARDING APPLICATION (ACCC/C/2010/61) 

Regarding the response letter dated 1 October 2012 from DEFRA, the Communicant makes the following observations by way of Response thereto.

1) Please provide information on how the requirements of article 6 of the Convention were met, and in particular the requirement of article 6, paragraph 2, but submitting to the committee a sample of a public notice 

1. Regarding the introduction of the Cross Rail bill publicity, the extract from the BBC News website referred to at page 2 of the DEFRA responses makes no reference to the right to present petitions etc., copy enclosed.

2. The Communicant contends that there should have been advertisements regarding the right to make petitions in all of the leading national newspapers, not just the Times and Evening Standard.

3. In addition, there should have been adverts or articles placed on all news channel web sites, including the BBC News website, regarding the right of the public to lodge Petitions regarding aspects of the Bill that they were concerned about.

4. Such notices could have specifically invited any objections to be presented by petition and fully informed members of the public of their right to do so which wasn’t done in this case. 

5. In addition, although DEFRA stated that there was material on the Parliament web site, this would have required a detailed search of the various Select Committee and Bill sites.

6. In view of the importance of the scheme and the high priority placed on engaging the general public in consultation as required by article 6(2) of the Convention, and the right to present Petitions, it would have seemed prudent to have actually had an announcement on the Parliament web site regarding this.

7. This would have enabled the Government to specifically draw the public’s attention to their right to present Petitions regarding the Bill. 

8. This wasn’t done, and so many members of the public were in ignorance of the right to lodge Petitions accordingly.

9. The same would have applied to both the Department of Transport and the DEFRA and Department of Communities and Local Government web sites where no similar news items appeared.

10. DEFRA haven’t claimed that specific items were placed on any of these web sites regarding the right of the public to lodge Petitions.

2) Please clarify who is “directly and specially affected” to submit to Parliament in writing a petition in which they set out their objections to the Bill (section 14 of the Bill) (see also p. 5 of your written statement to the Compliance Committee of 26 June 2012) and clarify the legal situation of the “standing test” in order to submit a petition under the Bill.

1. For the purposes of article 6, the public aren’t specifically defined, apart from reference to “the public concerned in article 6.2, opportunities for the public to participate” in article 6.2(ii), “public participation procedures” generally in article 6.3, “the public concerned in article 6.5 and article 6.6 and the “public” in article 6.7 and article 6.9. 

2. Article 2.4 defines “the public” as:

“The public” means one or more natural or legal persons, and, in accordance with national legislation or practice, their associations, organizations or groups;”

3. Article 2.5 defines “the public concerned” as:

“The public concerned” means the public affected or likely to be affected by, or having an interest in, the environmental decision-making; for the purposes of this definition, non-governmental organizations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest.”

4. This definition is drafted sufficiently widely to cover any individual or organization that objects to any environmental ground on environmental or planning related reasons.

5. The Communicant would therefore contend that any narrow application of the “directly and specially affected” “standing test” to present a petition, to exclude any member of the public as a private individual who say wasn’t representing any specific organization, would be in breach of article 6 of the Convention.

6. Although DEFRA state that no individual or organization’s petitions were actually objected to, this doesn’t mean that they couldn’t have been on the “directly and specially affected” “standing test”.

7. Even if such an individual would have had the right to have his standing to present a petition examined by the Court of Referees, they would have had the right to have excluded any member of the general public whom they considered didn’t satisfy the “directly and specially affected” “standing test”.

8. The Communicant therefore contends that the “directly and specially affected” “standing test” was too restrictive per se on an objective test, and whether or not any particular individual was prohibited from presenting his petition is irrelevant.

9. The issue of the “directly and specially affected” “standing test” to present such petitions must be looked at objectively and in relation to the definitions in article 2.4 and article 2.5 and article 6 of the Convention taken as a whole and the high value placed by the Convention on “public participation” in general.

10. It is therefore contended that the “directly and specially affected” “standing test” to present such petitions was in breach of article 6 relating to the right of public participation, and that it should have been made plain that the right to present such petitions would be open to any member of the public concerned about the Cross Rail Bill from a planning or environmental standpoint.

3) Please elaborate on the arguments you presented during the discussion about the availability of review procedures and the implementation of article 9, paragraphs 2 and 3, of the Convention, in the present situation of the Crossrail Bill.

1. The Communicant contends that the exclusion of “bodies judicial or legislative capacity” from “public body” in article 2.2 of the Convention relates to the implementation of the actual Bill when it becomes an Act of Parliament.

2. It doesn’t relate to hearing of objections to Bills under the petitions procedure, and any review by a court to any particular finding of a specific committee would be barred from being challenged in a court under article 9 of the Bill of Rights 1689, copy enclosed.

3. Relating to the committees hearing the respective objector’s petitions, the committees would as part of the procedure, publish reports, which may or may not be in compliance with the requirements of domestic planning and environmental law.

4. The principles applicable to proceedings in Parliament were considered in R v. Chaytor [2011] 1 A.C. 684, copy enclosed, where it was held that the exemption of article 9 of the Bill of Rights 1689 only applied to the actual debates before Parliament which included committee hearings.  This would cover the hearing of petitions in the present case.

5. It hasn’t been disputed that article 6 of the Convention isn’t applicable to the present case, as that is the responsibility of the party concerned to comply with its provisions by providing for “public participation”.

6. That being so, then article 9(3) and (4) of the Convention is engaged in respect of judicial remedies, and although article 6.1(a) relating to the list of activities in annex I may not be engaged, it is clear that the Crossrail project “may have a significant effect on the environment” to engage article 6.1(b) of the Convention.

7. In Boxus v. Region Wallone [2012] Env. L.R. 14, copy enclosed, the CJEU held that that for an act to be a “legislative act” which therefore excluded article 9(2) or (3) of the Convention, in the context of the application of the directive applicable in that case, the review by a court would only be exclused if the conditions required by the directive had been satisfied and it was for the domestic court to determine if this were so.

8. This isn’t the same as DEFRA’s assertion that article 9(2) and (3) of the Convention were in inapplicable in all cases where there had been an act passed in “a legislative capacity”.

9. In the present case, it isn’t known if all of the requirements for a valid “legislative” capacity were satisfied so far as domestic planning law is concerned, and it would have been a matter for the domestic court in the event that such a challenge was brought to determine that.

10. However, no challenge could be brought due to the absolute bar in all cases created by article 9 of the Bill of Rights 1689 and that provision would infringe article 9(2) and (3) of the Convention in the event of a challenge being brought on accordance with the Boxus principle.

11. Regarding Lesoochranþrske zoskupenie VLK v. Ministerstvo zivotneho prostredia Slovenskej republiky [2012] 3 WLR 278, copy enclosed, this seems to have only held that it is a matter for the domestic court to satisfy itself as to whether the person seeking to bring the judicial challenge satisfied the criteria for doing so.

12. Regarding the bringing of challenges against the Crossrail Act itself, this would seem unnecessary as what would be being challenged would be the specific findings of a particular committee that had heard an objector’s petition.

13. As no such challenge was brought, it is unclear whether that would have to be brought before enactment of the Act, but it is probably right that in the event of such a challenge being brought, enactment would have had to have been delayed whilst the legal challenge was brought.

4) Why was the avenue of the “hybrid bill” the preferred procedure for the Crossrail and what were the alternatives.

1. Relating to the use of the Hybrid Bill procedure, the Communicant contents that the procedure under the Transport and Works Act 1992 would have been perfectly adequate, copy of Act enclosed.

2. In relation to such a procedure, there would have been the possibility for a public enquiry under section 11 of the Transport and Works Act 1992, and this would have been far more democratic and accountable than the Parliamentary procedure that in fact took place.
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