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(ACCC/C/2010/60)

EFFECTIVE “PUBLIC PARTICIPATION” BEFORE LOCAL AUTHORITY PLANNING COMMITTEES

1. Regarding the Response letter dated 22 December 2011, the Communicant accepts that there are many opportunities for third party objectors to put their concerns to the local authority in writing, see regulation 19(1) of the Town and Country Planning (General Development Procedure) Order 1995 and regulation 5(2) of the Planning (Listed Buildings and Conservation Areas) Regulations 1990.

2. The Communicant also accepts the relevance of the other up-dated provisions cited by DEFRA in their letter dated 11 April 2011 “1. Involvement of third parties in the planning process” in connection with application no. ACCC/C/2010/45 relating to “public participation”.

3. The Communicant also notes that copies of the relevant provisions however weren’t included for the information of the Committee.

4. The Communicant however points out that the local authority only considers these written submissions whilst the particular planning application is being considered by the local authority officers.

5. Some local authorities also provide précis of these representations in the officer’s summary presented to the planning committee where a particular planning application has been referred to the committee for consideration, and any member of the committee may refer to the written representations received.

6. However, written submissions aren’t usually considered at oral hearings of these committees.

7. Therefore, the Complainant would contend that the only other method of engaging “public participation” before oral hearings of planning committees would be by way or oral presentations by objectors.

8. The Communicant draws to the Committee’s attention the fact that in respect of many planning applications, the planning authority and its planning committees totally ignore the objections of members of the public anyway.

9. The Communicant notes that DEFRA in their letter dated 11 April 2011 in connection with application no. ACCC/C/2010/45 make reference to the fact that the power to “call in” planning applications are rarely exercised under “Call–in procedure” and would draw to the Committee’s attention the extremely limited criteria that is there cited to such cases.

10. The Communicant further notes that DEFRA in their letter dated 11 April 2011 in connection with application no. ACCC/C/2010/45 make reference to public speaking facilities provided by some local authorities,

“In addition, some local planning authorities, including SDC, have introduced a right to speak at planning committee meetings for applicants and objectors.   SDC invites one member of the public to speak against and one member of the public to speak in favour in addition to interventions by a representative of a town or parish council, SDC ward members and the applicant or their agent.  All speakers have 3 minutes each to address the committee. If more than one member of the public wishes to speak, it is usually determined on a first come, first served basis, although nearby residents may be given priority by the chairman of the committee. The public are invited to observe the debate from a gallery, and planning officers are available to answer any questions.”

11. However, it is to be noted that no further comments are made as to whether this is a right under article 6.7 or not. 

12. The application of “Procedures for public participation shall allow the public to submit, in writing or, as appropriate, at a public hearing or inquiry with the applicant, comments, information, analyses or opinions that it considers relevant to the proposed activity” in article 6.7 must therefore imply that oral presentations would be the means of effecting such participation.

13. Clearly, written submissions are designed for the pre-committee stage, so the phrase “as is appropriate” should be interpreted as meaning oral presentations in order to distinguish it from written ones, even though this isn’t particularly provided for.

14. It is contended that any other interpretation would render the phrase “as is appropriate” otiose in such circumstances. 

15. In any event, at these hearings, councilors are heard to voice their own views on the merits or otherwise of a particular planning application, so it would seem only in conformity with the principles of fairness and natural justice that both the applicant and any third party objections should also be heard.

16. This isn’t an issue that was previously considered at all in application nos. ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/33.

ACCESS TO ENVIRONMENTAL JUSTICE UNDER ARTICLE 9.2, 9.3 AND 9.4

1. The Communicant contends that in so far as the issue of whether Judicial Review was in compliance with article 9 was previously considered in application nos. ACCC/C/2008/27 and ACCC/C/2008/33, the conclusions appear to be inconclusive relating to Judicial Review as a complaint remedy with article 9.

2. See the Committee’s conclusions relating to application no. ACCC/C/2008/27, at paras. 50–52.

“50. The Committee finds that the communicant’s judicial review proceedings were within the scope of article 9, paragraph 3, of the Convention and thus were also subject to the requirements of article 9, paragraph 4, of the Convention. The Committee finds that the quantum of costs awarded in this case, £39,454, rendered the proceedings prohibitively expensive and that the manner of allocating the costs was unfair, within the meaning of article 9, paragraph 4, and thus, amounted to non-compliance. 

51. The Committee finds that it had insufficient evidence before it to establish a breach of article 3, paragraph 1, in this case. 

52. The Committee finds that, based on the evidence before it, neither the pursuit of costs by the Party concerned or the Court’s order for such costs amounted to a penalization under article 3, paragraph 8. The Committee does not exclude that pursuing costs in certain contexts may amount to penalization or harassment within article 3, paragraph 8.”

3. The Communicant contends therefore that the issue of Judicial Review as a legal remedy that is complaint with article 9 is still very much a live issue.

4. The issue of whether the provisions of article 9 provide for an absolute right to “have access to a review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission” is an open issue that wasn’t decided in relation to application nos. ACCC/C/2008/27 and ACCC/C/2008/33.

5. Of particular relevance here is the requirement under section 31(3) of the Senior Courts Act 1981 and CPR Part 54.4 that an applicant is required to obtain leave and permission from the Administrative Court to apply for Judicial Review in the first place in an environmental matter.

6. No issue is raised however in relation to the leave requirement regarding none environmental Judicial Review.

7. It is contended that if the rights provided for under article 9 are absolute, then the leave filter cannot be justified, and the Communicant reminds the Committee that there is no similar leave filter for unsuccessful applicants appealing to the Planning Inspector from local authority planning decisions or committees.

8. Regarding the issue of whether or not Judicial Review provides both a remedy for challenging both a “substantive and “procedural legality of any decision, act or omission”, again the previous application nos. ACCC/C/2008/27 and ACCC/C/2008/33 appear inclusive.

9. Regarding the DEFRA submissions dated 28 July 2009 made in application no. ACCC/C/2008/33 relating to the interpretation of “substantive”, at paras. 32–37, the Communicant doesn’t accept that the requirement for a substantive remedy is satisfied by the present Judicial Review procedure with its limitations.

10. In so far as factual errors can be looked at, this is only an extension of the well known “Wednesbury” principles, and the court is restricted at looking at the underlying facts of the case as to whether the lower tribunal’s conclusions were either supported by the facts or the findings could be justified by the facts.

11. The Administrative Court can only interfere on factual grounds if the rulings of the court that were based on the underlying facts were so unreasonable that no reasonable tribunal properly directing itself could possibly arrive at such a conclusion on the materials before it.

12. This is far from being “substantive” and it is contended that “substantive’ as a phrase by itself implies a full fact finding jurisdiction, as otherwise it is indistinguishable from “procedural legality” and is rendered otiose.

13. The Communicant further reminds the Committee that in its report in application no. ACCC/C/2008/33 that it remained to be convinced that Judicial Review fulfilled the requirements of article 9(2) and article 9.3. in respect of “substantive legality”.

14. See the Committee’s report relating to application no. ACCC/C/2008/33, at paras. 125–127,

“125. The Committee finds that the Party concerned allows for members of the public to challenge certain aspects of the substantive legality of decisions, acts or omissions subject to article 9, paragraphs 2 and 3, of the Convention, including, inter alia, for material error of fact; error of law; regard to irrelevant considerations and failure to have regard to relevant considerations; jurisdictional error; and on the grounds of Wednesbury unreasonableness (see paras. 87–89 above). The Committee, however, is not convinced that the Party concerned, despite the above-mentioned challengeable aspects, meets the standards for review required by the Convention as regards substantive legality. In this context, the Committee notes for example the criticisms by the House of Lords, and the European Court of Human Rights, of the very high threshold for review imposed by the Wednesbury test. 

126. The Committee considers that the application of a “proportionality principle” by the courts in England and Wales could provide an adequate standard of review in cases within the scope of the Aarhus Convention. A proportionality test requires a public authority to provide evidence that the act or decision pursued justifies the limitation of the right at stake, is connected to the aim(s) which that act or decision seeks to achieve and that the means used to limit the right at stake are no more than necessary to attain the aim(s) of the act or decision at stake. While a proportionality principle in cases within the scope of the Aarhus Convention may go a long way towards providing for a review of substantive and procedural legality, the Party concerned must make sure that such a principle does not generally or prima facie exclude any issue of substantive legality from a review.  

127. Given its findings in paragraphs 125 and 126 above, the Committee expresses concern regarding the availability of appropriate judicial or administrative procedures, as required by article 9, paragraphs 2 and 3, of the Convention, in which the substantive legality of decisions, acts or omissions within the scope of the Convention can be subjected to review under the law of England and Wales. However, based on the information before it in the context of the current communication, the Committee does not go so far as to find the Party concerned to be in non-compliance with article 9, paragraphs 2 or 3, of the Convention.”

15. The contention by DEFRA in its submissions dated 28 July 2009 made in application no. ACCC/C/2008/33 that if the draughtsman of article 9.2 had intended that a full jurisdiction would be required, this would have been provided is misconceived.

16. Article 9.2 as presently drafted uses the all encompassing phrase “substantive” for brevity and clarity and it is a straightforward meaning word that should be given its ordinary and natural meaning.

17. DEFRA also asserted that the provision of a full merits review would cause unnecessary expense and costs.

18. See DEFRA’s submissions dated 28 July 2009 made in application no. ACCC/C/2008/33 at para. 30(iii) and (iv) on p. 14, 

(iii) 
“There is nothing inherently inappropriate about entrusting the primary decision, including the making of factual assessments, to a public body.  Such a public body is likely to have considerable expertise and experience in relation to the matters before it, which specialist expertise and experience is not available to a judge, given the generalist judiciary of the Courts in the United Kingdom. 

(iv) 
The costs and delays associated with a full merits review would be prohibitive.  If the court were to have to determine for itself the facts, there would be prolonged hearings, involving the preparation of expert evidence and witness statements, the calling and cross-examining of oral evidence, and so on.  The costs associated with such a procedure would be prohibitive in the UK.  Furthermore, the delays would in practice be incompatible with any degree of administrative efficiency.  It must be borne in mind that the right of challenge is not restricted to environmental NGOs, but any party with a ‘sufficient interest’ – so developers, waste operators, and so on would be involved, running up further sets of costs (and causing the procedure to be further protracted).”

19. Regarding any expertise of local councilors who sit on local authority planning committees, they are also completely untrained and unqualified, so the necessity of a full merits review is even more important as planning inspectors are professionally qualified in the field of planning and environmental matters, unlike High Court judges.

20. In addition, local councilors being elected are for the main members of political parties and subject to the influences of their party whips and the respective council leaders and thereby to political pressures and influences.

21. In any instances relating to major planning applications, political pressure may be put on individual councilors to vote for a particular scheme which meets with the favour of the local authority cabinet and council leader etc.

22. The Communicant would also again draw the Committee’s attention to the fact that appeals to the Planning Inspector by unsuccessful applicants to local authorities and their planning committees already have completely unfettered access to a rehearing on the merits forum.

23. If the DEFRA submissions have any force here, they must likewise apply to the current appeal rights for aggrieved applicants, who bring numerous and completely unmeritorious appeals time after time.

24. It is contended that both article 9.2 and article 9.3 should be read together and the provisions of article 9.2 relating to the right to challenge the “substantive” findings of the lower tribunal are clear and common sense.

25. DEFRA’s submissions dated 28 July 2009 made in application no. ACCC/C/2008/33 at paras. 31–36 contended that article 9.2 and article 9.3 were separate and that article 9.3 didn’t entail the right to a review on the merits by itself.

26. The Communicant contends that the phrase “In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above” entails that the review requirements of article 9.3 are supplemental and additional to those in article 9.2 even if that article may be absolute.

27. Also, article 9(3) doesn’t restrict itself to issues of fact or law but merely refers to “acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment”.

28. The phrase “contravene provisions of its national law relating to the environment” doesn’t automatically rule out challenges to findings of fact by the underlying tribunal or planning committee, as these may be flawed so as to clearly contravene current “national law”.

29. Finally, the Communicant contends that both article 9.2 and article 9.3 have to be viewed in the light of the further requirements of remedies in article 9.4 that such remedies,

“shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely”---------------------------

30. If there cannot be any merits review, the Communicant contends that this wouldn’t be either an “adequate” or an “effective” remedy which was “fair” and “equitable” in comparison with the statutory rights of appeal currently enjoyed by applicants to the Planning Inspector.

31. The Communicant reminds the Committee that such applicants have the right to cross-examine witnesses and call witnesses in support of their case, something that is totally denied to Claimants applying for Judicial Review.

32. Cross examination of witnesses in relation to the contents of the documents that they produce is the best way of being able to establish the facts and truth of a party’s assertions and this is amply provided for in appeals to the Planning Inspector.

33. Many planning application decisions also relate to value judgments, and these usually involve findings of fact to be made or value judgments to be made, say in respect of the setting of a listed building as required by section 66(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990, before the applicable law may be applied.

34. This is most poignantly illustrated by the judgments on the merits in R. (Garner) v. Elmbridge Borough Council [2011] PTSR Digest D25, which was subsequently upheld in Garner v. Elmbridge Borough Council [2011] WL 2747776.

35. Another example might be whether or not a particular building in a conservation area made a “positive contribution” to the Conservation area, or whether a replacement building would be “preserving or enhancing the character or appearance of” the conservation area as required by section 72(1) of the Planning (Listed Buildings and Conservation Areas) Act 1990.

36. Such issues involve both the application of national law and the exercise of value judgments.

37. Again, whether particular policies have been correctly applied to a particular planning application may involve both value judgments and findings of fact as well as the application of policies etc.

38. An example was the conversion of the Middlesex Guildhall into the Supreme Court which was considered in R. (Save Britain’s Heritage) v. Westminster City Council [2007] EWHC 807 (Admin) where Collins J. held that it could be inferred that the local authority must have taken into account all of the relevant planning policies in connection with listed buildings.

39. This case illustrates the legalistic approach of the Administrative Court and Court of Appeal in environmental matters.

40. Also, as the remedies on Judicial Review are discretionary, they cannot be said to be “adequate” or “effective” in comparison with the statutory rights of appeal currently enjoyed by applicants to the Planning Inspector.

41. In such appeals, if an applicant has succeeded, he is entitled as of right to have the local authority’s decision set aside and there is no discretion permitted under the relevant provisions which the Communicant has set out in his original Communication.

42. Finally, the Communicant fully concurs with the previous findings of the Committee relating to the time limits for Judicial Review under CPR Part 54.5(1)(a)(b) relating to environmental matters and the vague phrases of “promptly” and in any event not later than 3 months after the grounds to make the claim first arose”.
43. See the Committee’s conclusions relating to application no. ACCC/C/2008/33, at paras. 143–145,

“143. In addition, the Committee finds that by not ensuring clear time limits for the filing of an application for judicial review and by not ensuring a clear date from when the time limit starts to run, the Party concerned fails to comply with article 9, paragraph 4 (see para/139). 

144. Finally, by not having taken the necessary legislative, regulatory and other measures to establish a clear, transparent and consistent framework to implement article 9, paragraph 4 of the Convention, the Party concerned also fails to comply with article 3, paragraph 1 (see para. 140). 

B. Recommendations 

145. The Committee, pursuant to paragraph 36 (b) of the annex to decision I/7 of the meeting of the Parties to the Convention, and noting the agreement of the Party concerned that the Committee take the measures requested in paragraph 37 (b) of the annex to decision I/7, recommends that the Party concerned: 

(a) Review its system for allocating costs in environmental cases within the scope of the Convention and undertake practical and legislative measures to overcome the problems identified in paragraphs 128–136 above to ensure that such procedures: 

(i) Are fair and equitable and not prohibitively expensive; and 

(ii) Provide a clear and transparent framework;  

(b) Review its rules regarding the time frame for the bringing of applications for judicial review identified in paragraph 139 above to ensure that the legislative measures involved are fair and equitable and amount to a clear and transparent framework.”

44. The Communicant also contends that this provision also falls foul of article 9.4 and the Committee’s attention is drawn to the fact that no amendments have been made to CPR Part 54.5(1)(a)(b) since the report in application no. ACCC/C/2008/33.

COSTS NOT PROHIBITIVELY EXPENSIVE UNDER ARTICLE 9.4

1. The Communicant understands that the issue of prohibitively expensive costs relating to environmental judicial review was previously considered extensively in application nos. ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008/33.

2. The Communicant fully understands that the Committee may not wish to consider issues that have already been considered in previous Committee reports and fully endorses this sensible approach.

3. The Communicant would nevertheless however contend that the costs issue is a matter should be further ventilated in respect of the present application, although fully supporting the previous findings made in those applications that the present costs of judicial review were prohibitively expensive and in breach of article 9.4. 

4. The reason for this is that the Communicant would seek to argue that since those decisions, firstly nothing has been done by the UK to actually implement the Commission’s previous findings in those applications.
5. Secondly, there have been a number of important developments that have occurred since the delivery of the Reports on those applications that may raise fresh issues that the Committee may wish to further consider.

6. Firstly, the Court of Appeal in R. (Garner) v. Elmbridge Borough Council [2010] 10 Env. L.R. 173, per Sullivan L.J. has sought to hold that a cap of £5,000 is acceptable and compliant with the requirements of article 9.4 that costs shouldn’t be prohibitively expensive in environmental cases.

7. This overturned the Administrative Court’s refusal of a Protective Costs Order in (Garner) v. Elmbridge Borough Council [2010] 65 A.C.D. 224, per Ouseley J.
8. Secondly, the Department of Communities and Local Government subsequently issued a Consultation Document entitled “Costs Protection for Litigants in Environmental Judicial Review Claims”, see questions at p. 11 in which they sought views from the public and interested parties as to whether a costs cap of £5,000 would be acceptable in all environmental judicial review cases and whether challenges should be permitted to such a cap being imposed.

9. The Communicant contends that a cap of £5,000 costs to be awarded in all environmental judicial review cases is further unreasonable and disproportionate and not in conformity with the requirements of article 9.4.

10. The sum of £5,000 is by itself a considerable and over burdensome amount to activists of moderate or small means and is well over the current bankruptcy limit which is currently £750 in England and Wales under section 267(4) of the Insolvency Act 1986.  

11. This would therefore still mean that a person of either moderate or small means would still face the risk of bankruptcy proceedings being brought with all of the implications that such an order entails.

12. It would also mean that in the case of an activist who has no means whatsoever or very small means, that that person would have no prospects at all of ever being able to satisfy such a costs order, with the result that the unpaid costs order would also be recorded on the current list of debtors with implications for credit ratings by being recorded at debt reference agencies such as Equifax etc.

13. Finally, in R. (Edwards) v. Environment Agency (No 2) [2011] 1 W.L.R. 79, the Supreme Court in effect re-opened a previous decision of the House of Lords in an environmental appeal relating to taxation of costs.

14. The Supreme Court Taxing Officer has referred the issue of whether costs in environmental cases should be considered in relation to the means of the party concerned, or whether an overall objectively assessed sum should be applicable to the Court of Justice of the European Union.

15. See R. (Edwards) v. Environment Agency (No 2) [2011] 1 W.L.R. 79, per Lord Hope at p. 90G–H to p. 92A–D, no. paras. 31–36, where the previous decision of R. (Garner) v. Elmbridge Borough Council [2010] 10 Env. L.R. 173 is considered.
16. It should also be remembered that when applicants for development appeal un-restrictively to the Planning Inspector, the normal rule is that there are no orders for costs made against any party unless they have conducted the proceedings in an unreasonable or vexatious manner.

(ACCC/C/2010/61)

1. Relating to the opportunities for “public participation” concerning the passage of the Cross Rail Bill, this was limited in respect of the Parliamentary Committees.

2. However, in order to ensure full “public participation”, a public inquiry could have been ordered under section 1 of the Inquiries Act 2005.

3. However, the main complaint is that once the Cross Rail Act 2008 was brought into force, there was no right to any “public participation” as the usual planning permission and listed building and conservation area consents that are required from planning authorities for the development of individual environmental sites such as Tottenham Court Road were disabled completely.

4. Therefore, even if there was provision for “public participation” in respect of the passage of the bill itself, once it became law, as with the Tottenham Court Road scheme, no planning permission was required and so none were ever submitted to Westminster City Council.

5. The result was that members of the public weren’t able to lodge objections in the usual way regarding demolition of buildings such as the Astoria Theatre or in this instance the building of the replacement station.

6. In addition, as there were no planning decisions to be made, there was no opportunity for review even by Judicial Review, as there was simply nothing to review, in view of the complete disabling of planning permission etc. contained in the Bill.

7. The DEFRA response letter dated 16 March 2012 completely fails to address the reasons as to why such disabling provisions were deemed necessary and why they taken by themselves aren’t in breach of article 6 and 9 of the Convention.

8. It is totally irrelevant to suggest that there were facilities for “public participation” in the passage of the Cross Rail Bill itself, as that related to the scheme in principle and not individual instances of development at particular environmental sites.

9. In addition, members of the public may not have become aware of proposed development on a particular site such as Tottenham Court Road until much later after the Bill had become law, and the proposals for the route were made public.

10. In respect of the Tottenham Court Road scheme for instance, the Communicant wished to lodge objections to the proposed demolitions and replacement station, but as there were no planning applications and applications for conservation area consent ever lodged with Westminster City Council, he was unable to do so.

11. The Communicant only discovered that the usual requirements for planning permission and conservation area consent had been disabled by the Cross Rail Act 2008 later.

12. The Communicant is only at the moment able to draw the Committee’s attention to the Tottenham Court Road scheme, but there may be others relating to the Cross Rail project that have yet to be implemented.

13. In addition, the Party in connection with other schemes in the future, most notably High Speed II, which has already been given the go-ahead although currently subject to Judicial Review, may plan similar measures and no Bill has yet been presented before Parliament.

(ACCC/C/2012/65) – IMPOSITION OF CROSS UNDERTAKINGS IN DAMAGES IN ENVIRONMENTAL JUDICIAL REVIEW

1. In relation to cross undertakings in Judicial Review, the Department of Communities and Local Government issued a consultation document entitled “Cross-undertakings in damages in environmental judicial review claims”.  

2. To-date no decision has been issued in response to that consultation document.

(ACCC/C/2011/64) – IMPLEMENTATION OF NATIONAL POLICY STATEMENTS AND ENVIRONMENTAL REGULATIONS BEFORE PARLIAMENT 

1. Although the Commission has held in its admissibility decision that it would be wrong to consider the implementation of the draft National Planning Policy Framework before it has been implemented, the Communicant draws to the Committee’s attention the fact that it came into force on 27 March 2012.
SUGGESTED RECOMMENDATIONS

1. The Communicant recommends that the United Kingdom introduce a Bill to enshrine all of the provisions of the Convention into domestic law along the lines of the Human Rights Act 1998 and the various European Union Treaties by the European Communities Act 1972.

2. Additionally, the Communicant recommends that the United Kingdom to either introduce a Bill or amend the various statutory instruments relating to planning procedures to provide for a right of objectors to make oral representations before local authority Planning Committees.

3. Additionally, the Communicant recommends that the United Kingdom introduce a Bill to provide for third party objector rights of appeal to the Planning Inspector as an alternative remedy to Judicial Review by amending the existing legislation in the Town and Country Planning Act 1990 and the Planning (Listed Buildings and Conservation Areas) Act 1990, subject to any further amendments providing for a separation of powers from the Secretary of State in order to provide for an appearance of independence and impartiality.

4. Such rights of appeal would provide for appeals against planning decisions of local authorities, local authority planning committees and the implementation of environmental related statutory instruments and policy statements etc. made by the Secretary of State as an alternative to Judicial Review and current statutory rights of challenge to the High Court.

5. There should be no further Bills put before Parliament where the current ordinary requirements for planning permission, listed building consent and conservation area consent are disabled or suspended.

6. These requirements should remain, so that there can be full “public participation” under article 6 relating to development in individual environmental locations, and so that subsequent reviews may be undertaken under article 9 in what ever form is eventually found to be compliant with that article, be it appeal or Judicial Review etc.

7. In cases where major policy statements or planning schemes are being approved by the Government, they should consider ordering a public inquiry under section 1 of the Inquiries Act 2005.
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