REPUBLIC OF BULGARIA
MINISTRY OF ENVIRONMENT AND WATER
DECISION

No 79/15.03. 2010
The case proceedings are conducted by the order and procedure of Articles 81 – 98 of the Administrative Procedure Code (APC).
They are initiated upon the filing of a complaint by Toma Georgiev Belev, Chairman of the Management Board of the Association of Parks in Bulgaria, with address: Sofia 1303, 17, Antim I Str., against Opinion on Environmental Impact Assessment No BD-02-EO/2009 of the Director of the Regional Inspectorate of Environment and Water in the town of Blagoevgrad, County of Blagoevgrad. 

The complainant challenges the issued Opinion on Environmental Impact Assessment No BD-02-EO/2009 of the Director of the Regional Inspectorate of Environment and Water in Blagoevgrad as incompliant with the law and inexpedient in its part referring to its coordination with the General Territorial Development Plan of Blagoevgrad Municipality in reference to Article 31, paragraph 4 of the Biodiversity Law and Article 36, paragraph 4 of the Ordinance on the conditions and order for the performance of environmental impact assessment of plans and programs (approved with Order No139/24.06.2004 of the Council of Ministers, promulgated in State Gazette, issue 57/02.07.2004, amended with issue 3/10.01.2006).
As per the presented under the administrative file evidence and the inspection accomplished as regards the regularity and the procedural admissibility of the filed complaint I find as established in factual and legal aspect the following:

The complaint was submitted in compliance with all the necessary requisites regulated by Article 85, paragraph 1 of the APC due to which it was qualified as regular.  The complaint was submitted by a dutiful party to the competent superior administrative body (the Minister of Environment and Water) within the envisaged 14-day preclusive term.

Considering the performed appraisal as per Article 88 of the APC the complaint should be left without review as inadmissible due to the non-existence of legal interest for the plaintiff in the appealing of the issued act: Opinion on Environmental Impact Assessment No BD-02-EO/2009 of the Director of the Regional Inspectorate of Environment and Water in Blagoevgrad, as the latter does not have the characteristics of fitted for contestation final administrative act, subject to control by the superior administrative body.

With the contested Opinion on Environmental Impact Assessment No BD-02-EO/2009 issued on the grounds of Article 26, paragraph 1, item 1 of the Ordinance on the conditions and order for the performance of environmental impact assessment of plans and programs (approved with Order No139/24.06.2004 of the Council of Ministers, promulgated in State Gazette, issue 57/02.07.2004, amended with issue 3/10.01.2006), in connection with Article 31, paragraph 4 of the Biodiversity Law and Article 36 the Ordinance on the conditions and order for the performance of assessment of the  compliance  of plans, programs, projects and investment proposals with the subject and objectives of the preservation of the protected areas (approved with Order No 201/31.08.2007 of the Council of Ministers, promulgated in State Gazette, issue 73/2007) an amendment of the General Territorial Development Plan of Blagoevgrad Municipality was coordinated. This Opinion, although issued by an administrative body, does not bear the characteristics of an individual administrative act as per the meaning of Article 21, paragraph 1 of the APC and of a general administrative act by the meaning of Article 65 of the APC. As per the disposition of Article 21, paragraph 5 of the APC the declarations of intention, actions, and non-actions are not individual administrative acts in the case where these constitute part of the proceedings for the issuance or fulfillment of individual or general normative acts. The issued Opinion on Environmental Impact Assessment No BD-02-EO/2009 of the Director of the Regional Inspectorate of Environment and Water in Blagoevgrad does not have self-dependent legal significance, it is an intermediary act issued in the process of preparation of the final administrative act, namely the General Territorial Development Plan of Blagoevgrad Municipality. With this latter administrative act is accomplished the complicated factual set needed for the approval of a concrete territorial development plan, respectively the changes in it, as per the order and procedure of the Spatial Planning Act. The Opinion of the Director of the Regional Inspectorate of Environment and Water in Blagoevgrad is a necessary stage and element of the entire procedure for preparation and approval of changes in the General Territorial Development Plan of Blagoevgrad Municipality. Therefore, it has not an independent legal action impact, with it are not directly affected any rights and legal interests of citizens and organizations, due to which the Opinion on the Environmental Impact Assessment is not subjected to independent administrative control.

The procedure for the performance of environmental impact assessment of plans and programs is regulated in Chapter 6, Section 2 of the Law on Environment Protection and the Ordinance on the conditions and order for the performance of Environmental Impact Assessment of plans and programs (Ordinance on Environmental Impact Assessment). In this specific case the procedure was started with the depositing by the assignor, namely Blagoevgrad Municipality, of a planned mission for the working out of the General Territorial Development Plan of Blagoevgrad Municipality on the grounds of Article 125, paragraph 6 of the Spatial Planning Act. The general territorial development plans assigned by the order and procedure of the Spatial Planning Act fall in the scope of Appendix 1 of the Ordinance on the conditions and order for the performance of Environmental Impact Assessment of plans and programs, and are subject to an obligatory environmental impact assessment. The competent body to approve the general territorial development plan is the Municipal Council on the basis of report by the Mayor of the Municipality, as per Article 127, paragraph 6 of the Spatial Planning Act. On the grounds of Article 81, paragraph 3 of the Law on Environment Protection environmental impact assessment of  plans and programs should be performed simultaneously with these latter’s preparation, and according to Article 82, paragraph 1 of the cited Law this assessment is thoroughly complied with the effective procedures for the preparation and approval of the plans and programs. In accordance with Article 2, item 2 of the Ordinance on Environmental Impact Assessment the competent body for the procedure of environmental impact assessment of the General Territorial Development Plan of Blagoevgrad Municipality is the Director of the Regional Inspectorate of Environment and Water in Blagoevgrad. The environmental impact assessment is completed by opinion of the Director the Regional Inspectorate of Environment and Water which is publicly announced (as per Article 27, paragraph 1 of the Ordinance on Environmental Impact Assessment) together with the general territorial development plan through the website of the assignor and/or in another adequate manner. Therefore, the Opinion on Environmental Impact Assessment of the change in the General Territorial Development Plan of Blagoevgrad Municipality does not have the quality of an independent legal act, but it is an integral part of this plan as per the regulations of Article 125, paragraph 6 of the Spatial Planning Act. Considering the circumstance that General Territorial Development Plan of Blagoevgrad Municipality falls into the scope of Article 2, paragraph 1, item 1, in connection with Article 2, paragraph 2 and Article 4 of the Ordinance on the conditions and order for the performance of Environmental Impact Assessment of plans and programs (Ordinance on Environmental Impact Assessment) the competent body has performed dutifully the procedure under Chapter 3 of this Ordinance. The motives leading to the conclusion that there is no probability that the realization of the General Territorial Development Plan would have any significant negative impact on the falling in its territorial scope protected areas from the European Natura 2000 network of protected zones, are reflected in the issued Opinion on Environmental Impact Assessment. It should be taken into consideration that in the Opinion on Environmental Impact Assessment it is explicitly written down on page 3, following item 14, that the coordination of the General Territorial Development Plan cannot be considered as approval of the plans, investment proposals and projects envisaged in the General Territorial Development Plan, these latter being subjected to separate independent assessment by the order of Chapter 6 of the Law on Environment Protection. Considering all the above stated and on the grounds of Article 88, paragraph 1, item 3 of the Administrative Procedure Code

I DECIDED:
I leave without review the complaint with incoming No 05-08-8061/17.12.2009 filed by Toma Georgiev Belev, Chairman of the Management Board of the Association of Parks in Bulgaria, against Opinion on Environmental Impact Assessment No BD-02-EO/2009 of the Director of the Regional Inspectorate of Environment and Water in Blagoevgrad regarding General Territorial Development Plan of Blagoevgrad Municipality, County of Blagoevgrad.

I TERMINATE the initiated administrative proceedings due to non-existence of legal interest for the plaintiff in contesting the Opinion on Environmental Impact Assessment No BD-02-EO/2009 of the Director of the Regional Inspectorate of Environment and Water in Blagoevgrad, as this Opinion has not the characteristics of a final administrative act which is fitted to contestation, subjected to control by the superior administrative body.

The present decision is subject to contestation by the interested parties in a 7-day term as of its announcement, with a private complaint submitted to the Supreme Administrative Court by the order of the APC.       
MINISTER:

(NONA KARADJOVA)

Signed for the Minister by Deputy-Minister Evdokia Maneva
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