PROCEEDINGS

Sofia, 29.04.2009

The Second Department of the Supreme Administration Court of the Republic of Bulgaria,

at the court session on the twenty ninth of April two thousand nine, attended by: 

CHAIRPERSON: GEORGI ANGELOV
MEMBERS: GALINA SOLAKOVA
SEVDALINA CHERVENKOVA

with the participation of the Secretary Nadya Savova 

and with the participation of the Prosecutor 

put to a hearing Court Case No. 14767 of the 2008 list, 
as reported by the Chairperson GEORGI ANGELOV, 
based on roll-call under the provision of Art.  142 par. 1 of the Civil Procedure Code, at  09.17:

THE PLAINTIFF: The Association of Parks in Bulgaria, duly summoned, is represented by Attorney Ovcharov and by Mr. Toma Belev, Board President. 

THE DEFENDANT: The Minister of Regional Development and Public Works, duly summoned, is not represented.

THE DEFENDANT: The City Council of Tsarevo, duly summoned, is not 

represented.  A written comment of the City Council of Tsarevo has been filed in. 

IN THE CASE ACTIONS:

Attorney  Ovcharov: I submit here and I am asking you to accept a certificate of the existing condition of the association. 

As for the inadmissibility caveat I will state that the association has a legal interest in filing in an appeal against the procedure order because of its goals and objects, which are of public interest.  It is evident from the certificate presented that the goals of the association include enforcement of the regulations of the national law and the international laws on protected territories and parks. Therefore, the association controls the conformity of administrative acts to the law and has a legal interest in appealing against them.  Moreover, in this particular case a huge part of the territory of Strandzha Nature Park is affected by the master plan of the municipality of Tsarevo as approved by the Minister of Regional Development and Public Works.   THE SUPREME ADMINISTRATION COURT finds the caveat against litigation admissibility unjustified.  Art.  9, § 2, line  1 of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters enforced in Bulgaria on 16 March 2004 obliges the signatory states to enable in their national legal framework access to justice allowing appealing against any resolution,

action or failure to act on activities under Art.  6. Under par.  20 of Annex I to the Convention, that is the nature of any activities that will involve the participation of the community in environmental impact assessment procedures under the national law. Art.  3 par.  4, art.  87, par.  1 sub-par.   2, art.  88, par.  2 and art.  90, par.  2 sub-par.  of the Environment Protection Act and Chapter IV and art.  23, par.  1 sub-par.  2 of the Order on the Conditions and Procedures to Perform Environmental Assessment of Plans and Programs, all in relation to art.  125, par.  6, art.  121, par.  1, 127, par.  1 and the Spatial Development Act and Art.   19, par.  2 of the Black Sea Coast Development Act provide for community participation in taking a decision on the possibility of performing an environmental assessment related to a master plan terms of reference and on the assessment per se as part of the plan.

Therefore, the state had the obligation to provide a legislative possibility for a court appeal against the master plan, even if the latter had had an environmental assessment performed. The obligation includes legislative actions to enable such possibilities as well as refraining from such action that will derogate the existing or implemented national legislation on enabling access to justice.
Under the general provision of Art.  120 of the Constitution of the Republic of Bulgaria and art.  35, par.  1 of the Automobile Transport Act (revoked), at the moment of the Convention enforcement in the Republic of Bulgaria, orders  signed by the Minister of Regional Development and Public Works to approve master plans could be appealed before the court. The general provision of Art. 127, par.  10, sent.  2 of the Spatial Development Act and the special norm of Art.  19, par.  3, sent.  2 of the Black Sea Coast Development Act applicable to this case, which were adopted subsequently, have introduced impossibility to appeal against such orders thereby derogating the existing regime in compliance with the Convention, hence they contradict to Art.  9, § 2, line  1 thereof, therefore - further considering Art.  5, par.  4 of the Constitution of the Republic of Bulgaria and art.  5, par.  2 of the Administrative Procedure Code - they shall not be applied. For that reason, the order can be appealed against under the general procedures.

According to Art.  9, § 2, line  2, sent.  2 related to  Art.  2 sub-par.  5 of the Convention directly in force for both parties, any non-governmental organizations incorporated in accordance with the national legislation that are active in environment protection shall always be regarded as interested in and affected by appealing such resolutions, actions or failures to act.  In this case, the appealing party is an organization of such kind, so it has the right to appeal against such order.
Based on such considerations, the court has found the reasoning for non-appealability and absence of procedural legitimacy groundless and consequently it

DECIDED:

THE CASE CAN PROCEED AND BE REPORTED:

Attorney Ovcharov: I support the appeal.  I will not provide any other 

evidences. 

There is a huge contact zone, i.e. half of the territory of Strandzha Nature Park is within the boundaries of the Municipality of Tsarevo.  It has already been regulated by a master plan designed in 1998. 

The details of the 1998 plan to a very large extent match the park protection regime and the protection regime of many areas in it. 

I will not submit any evidences under Art. 4 of the appeal.

BASED ON THE EVIDENCES THE COURT

DECIDED:

IT ACCEPTS the written evidences as submitted by the administrative 
correspondence.

THE DEFENDANTS SHALL BE INSTRUCTED to submit all written evidences on any administrative procedural actions performed apart from the ones submitted with the administrative correspondence and a copy of the text section of the order.

A technical court expert analyses IS ALLOWED to be performed by 
the expert Yuliyan Palyov in view of – after an inspection of the sketch section of the master plan of the Municipality of Tsarevo and comparison to the list under Art. 44 of the Protected Territories Act and the orders under Art. 12 par. 6 of the Bio-diversity Act as well as “the safety zones under Art. 9 of the Black Sea Development Act” – making a conclusion on the existence of a contact zone between the plan and the protected territory or protected zone and if there is any, what the provisions of the plan are regarding such contact zones.

An expert assessment deposit for such expert assessment IS DEFINED to the amount of BGN 600 (six hundred Bulgarian levs)  payable by the plaintiff within a 10-days period as of today.

The proceedings SHALL STAY to a new date whereas the parties will be summoned again.
CHAIRPERSON:
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