                                                  Summary of Complaint

1) The facts of this complaint are based on planning application YO9/0627/SH concerning the proposal to construct a new Sainsbury’s superstore in Hythe, Kent, UK. However, this complaint does not only apply to YO9/0627/SH. It applies necessarily to many similar applications where third parties feel aggrieved about the environmental impacts of a planning proposal but have such limited third party rights of appeal. 

2) Our complaint is essentially that the UK has failed to properly implement much of Article 9 of the Convention. Firstly, that there is no third party right of appeal so it is almost impossible to get access to a review procedure for a planning decision on substantive grounds [Article 9(2)(b) and (3)]; secondly, that even where there is a limited review procedure such as where the proposal might require an Environmental Impact Assessment, there is no practical information before the public to inform them that this procedure exists [Article 9(5)]; thirdly that the judicial review procedure can only review decisions where there is a legal procedural flaw [Article 9(2)(b) and (3)], and finally because of the UK costs regime regarding legal actions (the other side has to pay the other side’s legal costs if they lose), this risk is prohibitively expensive for most claimants[(Article 9(4)]. Complaining to the Local Government Ombudsman is not an effective solution for those who seek justice in planning environmental matters. This is because the LGO has no power to overturn a planning decision and because the investigative process takes too long in any event (Article 9(4)].

3) As a result of the above named breaches of Article 9, there is a serious barrier to environmental justice in the UK. 

4) The Sainsbury’s superstore case is a good illustration of why KECN believes that the UK has failed to properly implement Article 9 of the Convention. Despite, the fact that there were meritorious, substantive and procedural arguments against permission being granted to Sainsbury’s, KECN and the group it was assisting (SECN), were unable to get the decision reviewed on substantive or procedural grounds. Access to environmental justice was not possible.

5)  In the UK, the only way a third party can get a substantive review of a planning decision  is to try and get the planning application called-in by the Secretary of State before permission is granted so that a public inquiry can be held into the matter. This rarely succeeds. In fact out of half a million planning applications submitted annually, approximately only 50 are called-in by the Secretary of State.
 Whereas there exists a right of appeal on substantive grounds for any applicant for planning permission whose planning application is refused.

6) Another option is to attempt to judicially review the planning decision in the High Court. This is highly risky, prohibitively expensive and the judicial review procedure only reviews the procedural legality of the decision made, and thus if there is no legal procedural flaw, judicial review
 is not an option. 

7) With regard to an Environmental Impact Assessment, there is a limited right of review. Any concerned party can ask the Secretary of State to consider undertaking a Screening Opinion upon a particular proposal to determine whether an Environmental Impact Assessment is required or not. However, there is no practical information before the public to tell them that this procedure exists. 

8) The last option, which is only available to the dissatisfied party if legal proceedings are not available (unless good reasons exist to justify not going to court), is to make a complaint to the Local Government Ombudsman(LGO), about ‘maladministration causing injustice’. This is rarely a satisfactory remedy in the planning sphere mainly because legal proceedings are in theory available and the LGO does not provide effective, adequate or timely remedies. 
� This is an approximate figure but accepted in the planning field as being correct according to Dr. Wendy Le-Las, a planning consultant and one of the directors of KECN. 


� http://www.lgo.org.uk/FAQs/#_24
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