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DRAFT FINDINGS AND RECOMMENDATIONS OF THE COMPLIANC E COMMITTEE
WITH REGARD TO COMMUNICATION
ACCC/C/2009/43 CONCERNING COMPLIANCE BY ARMENIA

l. INTRODUCTION

1. On 23 September 2009, the Armenian non-governmergahization (NGO) Transparency
International Anti-corruption Centre, in collabaaat with the associations Ecodar and Helsinki
Citizens’ Assembly of Vanadzor (hereinafter colieely the communicant), submitted a communication
to the Committee alleging failure by Armenia to gdynwith its obligations under article 6, paragraph
2,4,8,9and 10, and article 9, paragraph Zh@Qonvention.

2. The communication concerns the issuance and rerafliaénses to a developer for the exploitation
of copper and molybdenum deposits in the Lori negibArmenia. It alleges that the Party concernmgd b
(a) not informing the public concerned early in licensing decision-making, (b) not providing farky
and effective public participation, (c) not takimgo account the outcome of public participatiortha
decision-making, and (d) not informing at all théjc about the decision to renew the licenses or
informing it only after their issuance, failed tonaply with article 6, paragraphs 2, 4, 8, 9, anddf@he
Convention. Also, the communication alleges thahblrecognizing the interest of the communicants t
challenge the legality of the licenses at the Anaermcourts, and dismissing their application, thety
concerned failed to comply with article 9, paradr&p of the Convention.

3. Atits twenty-fifth meeting (22-25 September 2008 Committee determined on a preliminary
basis that the communication was admissible.

4. Pursuant to paragraph 22 of the annex to decigfonhe communication was forwarded to the Party
concerned on 29 October 2009 along with a numbguestions put forward by the Committee
soliciting additional information from the Party amatters relating, inter alia, to the applicabigeale
framework and the decision-making procedures feritoject. Also on 29 October 2009, the secretariat
forwarded to the communicant a number of questidorward by the Committee.

5. On 9 December 2009, the communicant addressedistigns raised by the Committee. On 16
December 2009, the Party concerned sent its camasioies on the communication.

6. Atits twenty-sixth meeting (15-18 December 20@8¢ Committee agreed to discuss the content of
the communication at its twenty-seventh meetingQ®larch 2010).

7. On 23 February 2019, the Party concerned addreéssegliestions raised by the Committee and
commented on the allegations of the communication.

8. The Committee discussed the communication at gntyvseventh meeting (16-19 March 2010),
with the participation of representatives of thenoaunicant and the Party concerned. At the same
meeting, the Committee confirmed the admissibodityhe communication. The Party concerned
submitted additional information to the Committeel® and 20 May 2010; and the communicant on 16
May 2010. On 7 June 2010 the communicant sentiaddltinformation to the communication and the
Party concerned responded on 2 August 2010. Then@ibee took note of these letters at its twenty-
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eighth and twenty-ninth meetings (15-18 June anéf2$eptember 2010, respectively), and decided to
consider the points raised only to the extenttiney related to the scope of the communication, as
discussed with the parties at the Committee’s tyvsatzenth meeting.

9. The Committee prepared draft findings at its twemtyth meeting, and in accordance with paragraph
34 of the annex to decision I/7, the draft findingsre then forwarded for comments to the Party
concerned and to the communicant on 11 October.Zdid were invited to provide comments by 8
November 2010.

10.The Party concerned and the communicant providethwnts on [...].

11.Atits [...] meeting, the Committee proceeded to liz®its findings in closed session, taking account
of the comments received. The Committee then addfgdindings and agreed that they should be
published as an addendum to the report. It reqdélseesecretariat to send the findings to the Party
concerned and the communicant.

Il. SUMMARY OF FACTS, EVIDENCE AND ISSUES*
A. Legal Framework

12.The 2002 Law on Concessions of the Entrails fospeoting and Extraction with the Purpose of
Exploitation of Minerals (translation provided hetparties; hereinafter the 2002 Law on Concesgions
provides that only holders of mining rights may ertdke prospecting/mining activities (art. 10). iRgy
for industrial exploitation of deposits of minerakources are awarded through a multi-phase progess
license (on prospecting/mining), a license agredinetween the relevant authority and the licensee,
determining the terms of the mining rights, andghgect document, after the carrying out of an
environmental impact assessment (EIA) procedurdl@asuance of a positive expertiza. The Law on
Concessions also distinguishes between a miniegdie and a special mining license, with the latter
being of a longer duration and the possibilityigmsa concession agreement with the Government.
According to article 3 of the 2002 Law on Concessia special license is a written permit to carrly o
mining activities on a certain site and it can$sued from a period exceeding 12 years and up to 25
years.

13. A license becomes valid from the date of signintheflicense agreement (art. 10, para. 6 of the
2002 Law on Concessions). In case of a specialnmilcense, the license agreement should be signed
within nine months from the date of license iss@afart. 10, para. 6.3 of the 2002 Law on Conces$ion

14. Armenian legislation does not explicitly determthe stage at which the EIA procedure should take
place during the permitting procedure for mining\aties. The 2002 Law on Concessions (art. 60)
provides that the mining authority, when it gramiging rights, it should take into account the exga

on environmental assessment; this provision imphasthe EIA procedure, as detailed in the EIA Law
(see below), should be carried out before signinelicense agreement.

! This section summarizes only the main facts, exddeand issues considered to be relevant to thetignef compliance, as
presented to and considered by the Committee.
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15.The 1995 Law on Expertiza on Environmental Assessitiereinafter EIA Law) provides for a list
of activities that are subject to EIA procedure #mel Government sets thresholds for these actvad.
4). The Law applies to mining activities and prasdor public participation opportunities duringth
decision-making on three occasions: (i) upon theeldper’s notification of the planned activity;)(ii
upon preparation of the EIA documentation by theettgper; and (iii) upon issuance of the expertiza
opinion by the competent authorities (articles nél 10 respectively).

16.Upon receipt of the EIA documentation (under (bpee), the Ministry of Nature Protection has to
forward the documentation to the local authorit@ber relevant government bodies and the affected
population. The local authorities inform the afestpopulation through the mass media about whete an
when the documentation can be accessed. The punhlisubmit their comments to the local authorities
or directly to the Ministry during the 30-day pubtomment period. Within 30 calendar days from the
receipt of the documentation, the Ministry, thedloguthorities and the developer have to make
arrangements for possibilities for study and fdolguhearings about the EIA documentation (art&lef

the EIA Law).

17.Upon receipt of the expertiza opinion (under {ii)para. 15 above), the Ministry has to ensure the
organization of public hearings within 30 days. Public notice, including information about the
location and the timing, is addressed to the deelahe local authorities, the affected populgtion
relevant government bodies and the persons invatvéte expertiza, and must be issued by the
Ministry at least 7 days before the hearings (rtl®© of the EIA Law).

18. Apart from public participation in decisions on ipheed activities, the EIA Law provides for public
participation concerning “concepts”, defined by ke as proposals, programs, complex designs and
master plans. The concept submitter organizesuhicphearings and has to take their outcome into
consideration. The submitter and the competentoaititts ensure that the concept and the related EIA
documentation are publicly available at least 3gsd#efore the public hearings (article 15).

19. According to the provisions of the AdministrativeoBedural Code (Article 3.1) and of the Law on
NGOs (Article 15.1), NGOs have locus standi to ldmge administrative acts at the court, if they
consider inter alia that such acts have violateshay directly violate their rights, as these arargateed
by the Constitution, international treaties anceotlaws.

20.Also, according to article 52 of the Civil Codel&gal person may have civil rights corresponding to
its purposes of activity provided in its foundingcdment and bear the duties connected with this
activity”.

21.Further to the amendments of the Armenian Conglitut 2005 and of the Judicial Code in 2007,
the Court of Cassation has the role to ensuredah@dnized application of the laws in the country.

B. Facts

2 According to Armenian law, the environmental impassessment process is undertaken by the develogehe related
documentation is reviewed by experts who commerit; dhe public authorities issue the expertizatombasis of the
experts’ review and a project may be implementdy ibthe expertiza conclusions are positive.
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22.The Lori region of Armenia is a rich in biodivessdrea of the country. In the 1970’s, deposits of
copper and molybdenum (hereinafter referred to aslgeposits) were found near to the rural
settlements of Teghut and Shnogh.

23.0n 8 April 2001, the Armenian government issueitenise to the Manex & Vallex CJSC, the
predecessor of the developer Armenian Copper Pmogea(ACP) to exploit the deposits for 25 years. In
2004, due to changes in Armenian legislation intozdl by the 2002 Law on Concessions, the form of
the special mining license with ACP had to be rezavibut its terms and duration remained the same.

24.By decision of the prime minister, an inter-agenoynmission was established with the mandate to
consider and coordinate activities that would supge Teghut development program. On 30
September 2005, the commission approved the Cofmefhte exploitation of the deposits. In general,
Armenian legislation (i.e. the 1992 Subsoil Codé #re 2002 Law on Concessions), does not require
the issuance of a Concept in this respect.

25.1n 2006, the developer proceeded with the carrgimgof the EIA procedure. The decision-making
process under the coordination of the Ministry atiNe Protection involved two stages in the EIA
procedure, and public hearings took place at baitjes. For the EIA documentation, the public notice
for the hearing was issued on the newspaper “RepabArmenia” on17 March 2006, the public
hearing took place on 23 March 2006 and the p@asékpertiza conclusions were issued on 3 April
2006. For the review of the project working documéme public notice for the hearing was issued on
the newspapers “Republic of Armenia” and “The Rigirt 28-29 September 2006, the public hearing
took place on 12 October 2006 and the positive rig@econclusion was issued on 7 November 2006.

26.0n 1 November 2007, the Government adopted a decaiocating 735 hectares of land to the
developer for a term of 50 years and with the dbjedo construct a mine, including the right tg o a
forest area of 357 ha. According to the communiddwet decision was taken without competition. The
license agreement between the Government and Wedoger was concluded on 8 September 2007.

C. Use of domestic remedies

27.The communicant challenged the legality of sevadahinistrative acts relating to this project at the
Administrative Court (see also excerpts of the i@pgibn to the administrative court, translated in
English by the communicant), among these actspaiséive expertiza conclusions of 3 April 2006
concerning the EIA study; the positive expertizaatosion of 7 November 2006 concerning the project
working document; the decision of 1 November 2@DZlkbcate land to the developer for the project;
and the license contract of 8 September 2007, itdation of several provisions of Armenian legigbat
relating to the EIA procedure, land, water, mineesources, concessions, flora and falimetheir
application, the communicant referred also to nomyaliance with the Convention on Environmental
Impact Assessment in Transboundary Context (Esmowéhtion} and the Aarhus Convention, in
particular its articles 6, paragraphs 2, 4, 8, @ B

28.0n 9 July 2009, the Administrative Court rejectied application as inadmissible on the grounds that
“[a] person cannot apply to the court with any oradostract demand, but may make a claim only if

% See annex 1 to the communication for the excerfiise relevant legislation as provided by the camivant.
* The deposits are located in the watershed ofitkee Debed, which originates in Armenia and end&éorgia.
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he/she is a person concerned, i.e. if the admatig& body has violated his/her public subjectights.
[...]”. On 28 July 2009, the communicant appealedregiahis decision, but the court at the second
instance confirmed the first instance decision.

29.0n 7 August 2009, Ecodar and Transparency Intemaltisubmitted a joint complaint at the Court
of Cassation. On 9 September 2009, the Court cd&@ias determined the complaint admissible and on
30 October 2009, the Court decided to considecomeplaint only with regard to one of the applicants
Ecodar.

30.0n 14 March 2010, the Administrative Court rejediddar’s application on the grounds that
Ecodar may not question environmental decisionge$y institutions. On 26 April 2010, Ecodar
appealed against the decision and on 29 May 2048stnotified that the case had been determined
admissible. No date has been determined for thenueget.

D. Substantive Issues

31. The communicant alleges that the public particgraprovisions of article 6 of the Convention apply
in all decisions that have been challenged befageArmenian courts (see para. 27 above), on the bas
of article 6, paragraph 1(a) in conjunction withiggraph 16 of the annex to the Convention. However,
according to the communicant, the Party conceraged to comply with the public participation
requirements of the Convention when it issued tldesesions.

32.The communicant alleges that under Armenian letysidhe Concept adopted by the inter-agency
commission on 30 September 2005 (see para. 24 abloweld have been subject to environmental
Impact assessment procedure.

33. Further, the communicant alleges that the publicemed was not informed early enough in the
decision-making process and it was not providet aity information about the elements specified
under article 6, paragraphs 2 (a), (b), (d) andh@)would enable it to prepare for the publicrivegs
organized on 23 March 2006 and on 12 October 200®is regard, the communicant alleges that the
public hearing of 23 March 2006 was organized aftspecial license for exploitation of the depbait
already been issued to the developer, that atfndihc hearings the information presented to thelipu
concerned was not comprehensive, and that thequwhbb never notified about and involved in the
decision-making relating to the land allocationcidmn of 1 November 2007) and the related agreémen
(8 September 2007) between the government andetredaper.

34.The communicant alleges that the public hearingB6 were organized at a time when critical
decisions (special license for exploitation to deeeloper in 2004 and review of the project by the
interagency commission in 2005) had already belemtlay the competent authorities, and thus that the
public concerned was not given any opportunityddipipate in an effective manner in the decision-
making, as required in article 6, paragraph 4hefConvention.

35. The communicant alleges that the Party concernkstifeo consider the outcome of public
participation in the decision-making and that thilg was informed about the decisions after their
adoption. For this reason, the communicant alléigaisthe Party concerned failed to comply withceti
6, paragraphs 8 and 9. The communicant also altbgéshe Party concerned by failing to notify the
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public concerned about the 2004 renewal of the 20iing license to the developer, failed to comply
with article 6, paragraph 10, of the Convention.

36. The communicant alleges that because the admitivgti@urt rejected its application for review of
the procedure on grounds that the administratiseg®dings in question have not affected its rights
interests, and also because the Court of Casdadi®nejected the complaint to the extent submiited
Transparency International, the Party concernddddo comply with article 9, paragraph 2, of the
Convention.

37.Finally, the communicant alleges that in its viéit¥d progress has taken place in Armenia after the
recommendations of the Committee at ACCC/C/200488ndorsed by the decision 111/6b of the
Meeting of the Parties.

38.The Party concerned in general argues that the &t the legality of the allegations of the
communication are not substantiated and that themamicant is not well informed about the Armenian
legislative framework.

39.The Party concerned argues that the 2001 licensessaed before the entry into force of the
Convention in Armenia and that its renewal was @nfgrmality that did not affect the actual conteht
the license. The Party concerned also explainsutidr Armenian legislation a mining license doess n
award the right to undertake mining operations,dnly initiates a multi-phase process for the
establishment of such a right (see para. 12 ab®&ulic participation rights are guaranteed in mgni
activities in the context of the EIA procedure déhey were not violated in the case of the license.

40. The Party concerned claims that the Concept ofeégiégnber 2005 was not submitted to EIA
procedure, including public participation, becatiseinter-agency commission discussed the Concept
but did not adopt it; the minutes of the inter-ageoommission session of 30 September 2005 uses the
terms “program” and “concept” in a conditional senisater, on 20 June 2008 the Government
(including ministries of nature protection, econoamd energy) met with a number of stakeholders,
including Transparency International, and approveadimber of elements of the Concept and the
Program, as evidenced in the minutes of that dsscaos

41.With regard to the alleged non-compliance withctetb, paragraph 2, the Party concerned argues
that Armenian legislation regulating the form obpa notice is in full compliance with the Convenni
Public notice is given through the Internet, thegsrand the television. In its view, the publicrivegs of
23 March 2006 and 12 October 2006, took placetimaly and effective manner and according to the
minutes the communicant neither participated nbnstied any comments. In the view of the Party
concerned, earlier public participation, namelyrirthe time that the decision-making for the license
took place, was not necessary, since the licenyamhates the formation of a mining right, bubes

not establish the right.

42.With regard to the alleged non-compliance withctetb, paragraph 8, the Party concerned argues
that a number of comments were submitted by thégobncerned at the public hearings and that
further to one comment suggesting the establishwfesmipublic monitoring mechanism during the
carrying out of the EIA procedure, the developdiabmrated with an NGO on a “Plan of Environmental
Governance”.
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43.With regard to the alleged non-compliance withcketb, paragraph 9, the Party concerned argues no
final decision had been adopted that should be asmwated to the public, as required by the
Convention and Armenian law, but only a draft.

44. About the allegations of non-compliance with agi8l| paragraph 2, the Party concerned argues that
the decision of the Court of Cassation acceptiregaipplication by Ecodar and denying locus standi to
Transparency International Anti-corruption Centeisvgubstantiated and justified; the organization
Ecodar has the objective to promote environmentatésts enshrined in its statute, whereas
Transparency International does not have the abageof promoting environmental protection and
cannot be deemed to have an interest under thee@itiom. In this respect, the Party concerned pamts
the distinction between the definition of the “peldoncerned” (article 2, paragraph 5) and thahef
“public having sufficient interest” (article 9, @graph 2(a)), and to the broad discretion givethéo

Parties in implementing article 9, paragraph 2faordingly, the Armenian legislator has definedtth

the criterion to identify whether an NGO has suéiit interest rests with the statute of the orgation.

45.The Party concerned also mentions the trend in Aramgjudicial practice to interpret broadly the
criteria for actio popularis. For instance, in giresent case, the Court of Cassation construeleéghé
standing criteria of the legislation in such a vegyto accept the application submitted by Ecodhigtw
under Armenian law is not an NGO, but a “societablgamation”.

46.While the Party concerned discards the allegatidrise communication, it acknowledges that in
general there are drawbacks and gaps in Armengasidéion and practice, but steps are being tagen t
improve implementation.

Ill.  CONSIDERATION AND EVALUATION BY THE COMMITTEE

47.Armenia deposited its instrument of ratificationtleé Convention on 1 August 2001. The
Convention entered into force for Armenia on 30dbet 2001.

48.The subject of the present communication and tlegations of non-compliance with the provisions
of article 6 are the subject of the pending procedhefore the administrative court. The Committee
recalls that in some cases it has decided to sdspmrsideration of a communication pending decision
by a national court. However, the allegations af-sompliance in the present communication reflect
similar legal issues upon which the Committee hasdy deliberated in communication
ACCC/C/2004/08 and the findings and recommendatatisregard to this communication have been
endorsed by decision 111/6b of the Meeting of tleetles. While the Party concerned regularly reptarts
the Committee on its legislative and regulatorygpoess, in as much as to judicial training actigitie

the context of the implementation of decision bl/éhe Committee decides to consider the present
communication in order to examine the actual impdd¢he decision in Armenian practice.

Clear, transparent and consistent framework — artite 3, paragraph 1

49. The Committee notes that the EIA law subjects # jaiocedure decisions for planned activities and
“concepts” (see paras. 15-18 above). The distindtgtween a planned activity and a concept in tde E
law appears to reflect the distinction betweengiens for specific activities under article 6 ofth
Convention and plans and programmes under artiofeffe Convention. The Convention does not
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clearly define what the plans, programmes and jesliof article 7 encompass and leaves it to the
national legislature to detail the specificitiesloé decisions within the general framework of the
Convention.

50.The EIA law subjects “planned activities” to pubtiarticipation process on three occasions during
the decision-making process and lists (art. 4pttavities for which the EIA procedure is necesdary
be carried out, while thresholds for each actiaity to be determined by the Government (see also pa
15 above). The Committee has not been providedrnrdton on whether any threshold is applicable in
the mining activity in question. The Committee rsotieat the Law appears to defer broad discretion to
the executive and the administration on the setifrguch thresholds without giving any further
guidance and that there is a risk that the settfrtjresholds may be arbitrary and decided on a-bgs
case basis.

51.With respect to plans and programmes, article th@fConvention establishes a set of obligations for
Parties to meet on public participation during pheparation of plans and programmes “relating e’ t
environment.

52.The concept for the exploitation of the Teghut defsamay be considered a regional development
strategy and sectoral planning which falls undéclar15 of the EIA law and article 7 of the
Convention, as a plan relating to the environmenit may be the first phase (expressed as an
“intention”) for a planned activity under articleo® the EIA law and article 6 of the Convention. Ngh
Armenian law provides for public participation irifdrent phases of an activity and as early asiptess
it does not indicate with precision the particdkatures of an “intention to carry out a plannetivag”,

a “planned activity” or a “concept”. As already eb#d in the past it is sometimes difficult to detme
prima facie whether a decision falls under art&lar 7 of the Convention, but in all cases the
requirements of paragraphs 3, 4 and 8 of artidp@y (see ACCC/C/2005/12, para. 70) for plans and
programmes. However, it is important to identifyathe legal effects of an act are - whether an act
constitutes a decision under article 7 or a firgge/intention for a planned activity under artile
because only some of the public participation miovis of article 6 apply to decisions under artitle

53.The Committee also observes that the EIA law latdsty in the following elements: the
distribution of tasks between the public authositad the developer, with respect to public pgrditon
(information of the public authorities from the NBtry, distribution of the documentation, organiaat
of the hearings, etc.) may create duplication frebr a confusion on the responsibilities to loerte by
each actor; and the determination of the deadfmrethe public authorities and/or the developer to
organize hearings and give public notice are nosistent.

54.For the intention to carry out a planned activéyt(6 of the EIA Law) and the EIA documentation
(art. 8 of the EIA Law), the law does not specibpwhmany days in advance of the public hearings,
organized by the public authorities/developer thklis notice should take place, whereas for thdipub
hearings organized for the expertise conclusioris1@ of the EIA Law), the law specifies that the
public notice should be in written form, shouldizate the date and place and should be given stt lea
seven days before the meetings.

55. The Committee also notes the lack of clarity in &man legislation with respect to the exact stage
of the mining permitting procedure at which the El®cedure should be carried out (see para. 14
above). The 2002 Law on Concessions (art. 60) esphat the EIA procedure should be carried out
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already before the issuance of the license. Howeagethe facts of the present case indicate the EIA
procedure was carried out by the developer in 20@5 the issuance of the license in 2001 (as redew
in 2004). In addition, according to Armenian legt&n, any license becomes valid from the date of
signing of the license agreement and the agreesthentid be signed within nine months after the
issuance of the license (see also para. 13 ab&gedrding to the facts presented by the parties, th
license (renewal) was issued on 23 March 2004 lamtidense agreement was signed on 8 September
2007, which means that the agreement was actughgd almost two years and a half after the license
was issued. These features of the Armenian legpslaind practice create uncertainty as to when the
public participation process would take place.

56.For these reasons, , the Committee while it notds appreciation the progress inferred in the
Armenian legislation further to the recommendatbthe MoP decision IlI/6b, it finds the Party
concerned failed to maintain a clear, transparedtc@nsistent framework for implementation of the
public participation provisions of the Conventias, required by article 3, paragraph 1.

Applicability of article 6

57.The following decisions are at issue in the presase: (i) the license of February 2001; (ii) the
renewal of the license in 2004, further to formalemdment of the law; (iii) the approval of the Ceptc
for exploitation by the inter-agency commission3@hSeptember 2006; (iv) the positive expertise
conclusion of 3 April 2006 concerning the EIA doemtation for the mining activities; (v) the poséiv
conclusion of 7 November 2006 concerning the ptojerking document; (vi) the license agreement of
8 September 2007; and (vii) the decision for aliimceof land on 1 November 2007.

58.The license of February 2001 was issued befor€tmvention entered into force. However, given
the fact that the 2004 renewal of the 2001 licdresmame a special license under the 2002 Law on
Concessions and had a impact on the operating ttmmslof the activity, the Committee concludes that
the 2004 renewal was not a mere formality and fallder article 6, paragraph 10 of the Convention.
Thus, the Party concerned had to ensure that thicgarticipation provisions of article 6, paraghs
2-9, be appliednutatis mutandis and where appropriate for the renewal.

59.For the Concept of 30 September 2006, it is natrdie the Committee whether this was an early
stage of an activity under article 6 or a plan mgpamme under article 7 of the Convention (see als
para. 52 above). While some of the public partigguaprovisions of article 6 apply for plans and
programmes under article 7, the Committee hasauatived sufficient information to examine this
decision.

60. For the positive expertiza conclusion of 7 Noven@d6 concerning the project working document,
the Committee has not received sufficient inform@tio examine this decision. While the communicant
challenged it at the administrative Court, thisisien has not been the subject of this communinatio

61. Thus, the Committee here focuses on the 2004 kcemrsewal, the expertise conclusion of 3 April
2006 and the license agreement of 8 September ZB@7decision for allocation of land on 1 November
2007 is a decision derivative of the license ages#nf 8 September 2007, as it operationalizes the
latter, and is thus not examined separately byCimmittee.
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62. The expertiza conclusion of 3 April 2006 and cono®gy the EIA documentation for the exploitation
of the Teghut deposits is a type of decision wiaicbording to Armenian EIA Law (article 4, paragraph
1(b) relating to mining activities) is subject tolghic participation. Hence, this decision falls lnit the
scope of article 6, paragraph 1(a), of the Conwenin conjunction with paragraph 20 of annex I.

63. The permit for the exploitation of the Teghut dafsossued on 8 September 2007 is a decision
permitting an activity listed in paragraph 16 ohar | to the Convention (quarries and opencastngini
where the surface of the site exceeds 25 hectanelsfalls within the scope of article 6, paragrafd)

of the Convention, in conjunction with paragraphof@nnex I.

Notification of the public about the decision-makiry - article 6, paragraph 2

64. The public concerned may be informed through pulrimdividual notice. In the present case, the
notice was made by means of (inter alia) nationesg the Internet and local television prograimseé
times).

65. The first hearing of 23 March 2006 was organizedhanbasis of article 8 of the EIA Law, which
does not define the timing of the notice, and thielic notice was announced on 17 March 2006, that i
six days in advance of the hearing. The secondrgeaf 12 October 2006 was organized on the bdsis o
article 10 of the EIA Law, which defines that th&pic notice should be given at least seven days in
advance, and was indeed announced two weeks libohearing, on 28 September 2006.

66. The requirement for early public notice in the eamimental decision-making procedure is not
detailed in article 6, paragraph 2, of the ConventiArticle 6, paragraph 4, points to the purpdse o
giving notice early in the environmental decisioakimg procedure, that is that the public has the
possibility to participate when all options are o@ad participation may be effective. The timingaed
from the moment of the notification until the heay;iin which the public concerned would be expected
to participate in an informed manner, namely di@ring had the opportunity to duly examined the
project documentation, depends on the size andaimplexity of the case.

67.The Committee has already observed in the past[tlre requirement for the public to be informed
in an “effective manner” means that public authesitshould seek to provide a means of informing the
public which ensures that all those who potentiatiuld be concerned have a reasonable chancerto lea
about proposed activities and their possibiliteparticipate (C/16, Lithuania,
ECE/MP.PP/2008/5/Add.6, para. 66).

68. The Committee considers that one week to examm&lA documentation relating to a mining
project (first hearing) is not an early noticelie tmeaning of article 6, paragraph 2, becauseet dot
allow enough time to the public concerned to gguamted with voluminous documentation of
technical nature and participate in an effectiveanga. The two-week public notice in the second
hearing, after the expertise opinion, could be tered early public notice, mainly because a Iahef
project-related documentation for the environmedéalision-making is the same or is based on the
documentation necessary to be consulted for teerfieeting.

69. With regard to the timing of the public notice andelation also to the finding of non-compliance
with article 3, paragraph 1, (see para. 56 abdke)Committee finds that there is a systemic failofr
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the Armenian law, as it does not provide for ardigation on when the public notice for the EIA
documentation hearing should be given and thugitpéementation of its article 8 may be arbitrary.

70.For these reasons, the Committee finds that thiy Pancerned failed to inform the public early in
the environmental decision-making and in a timelnmer as required by article 6, paragraph 2, of the
Convention.

71.Whether the notification is effective depends am plarticular means employed, which in this case
include the national press, local TV and the Intéfweb sites of the ministry and Aarhus Centesn8
times, it may also be necessary to have repeatéctations so as to ensure that the public conegrn
has been notified. The Committee notes that théiteg one of the rural communities of the Lori
region, close to the borders with Georgia, apprataty 180 km north from the capital Yerevan, while
the nearest urban center is at approximately 68Thrase circumstances make obvious that the rural
population would not possibly have regular accedbe Internet, while local newspapers may be more
popular than national newspapers. However, thelkeal television may be a useful tool to infotine
public concerned in an appropriate manner. HeteeCbmmittee does not find here that the Party
concerned failed to give effective public notice.

72.The Committee may assess the adequacy of the jdilae on the basis of the information it
received (public notices in the national newspapeassslation provided by the Party concerned). The
notice is brief and not very clear about which pribBluthority is responsible for the decision-makibgt
includes most elements of article 6, paragraphais€quently, and since the Committee cannot assess
the notice given through the TV and the Interrtegyé is not enough evidence to assert that thg Part
concerned failed to provide public notice reflegtthe minimum features as provided in article 6,
paragraph 2, of the Convention.

Reasonable time-frames for public participation - #ticle 6, paragraph 3

73.Under Armenian EIA legislation, the public may subtheir comments to the EIA documentation
during a 30-days public comment period (para. Ifvapand have a possibility to consult the expartiz
opinion at least seven days before the public hgarfpara. 17 above). There were no specific
allegations in this respect by the communicanttaedCommittee refrains from making any finding.

74.The requirement to provide “reasonable time framieglies that the public should have sufficient
time to get acquainted with the documentation anglbmit comments taking into account, inter alia,
the nature, complexity and size of the proposedifctA time frame which may be reasonable for a
small simple project with only local impact may Wwabt be reasonable in case of a major complex
project. (see also ACCC/C/2006/16, Lithuania, ECE/RP/2008/5/Add.6, paras. 69-70 and
ACCC/C/2007/22, France, para. 44)

Early public participation when all options are open - article 6, paragraph 4

75.The mining license of 2001 was issued before ttigy émo force of the Convention, while the 2004
renewal, as a special mining license, was issued #ife entry into force of the Convention. However
the EIA procedure, including public participatiavas conducted in 2006, and after decisions on the
mining activity, such as the Concept and the 2@d#wal of the license, had taken place.

11
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76.As mentioned above (see para. 59), the Committeetislear about the nature of the Concept of 30
September 2006, whether it is an article 6 or larficdecision. For that reason, the Committee escid
focus on those aspects of the case where the tbhgaf the Party concerned are most clear-cut:
regardless of whether the decisions are considertadl under article 6 or article 7, the requirerhef
paragraph 4 of article 6 applies (see also ACCQ@3212, Albania, ECE/MP.PP/C.1/2007/4/Add.1,
para. 70).

77.1n this case, a special mining license was issaethke developer to exploit deposits in the Teghut
region in 2004 and the developer organized pulartigpation in the framework of the EIA procedure
in 2006. Providing for public participation onlytarf the license has been issued reduced the pablic’
input to only commenting on how the environmentgbact of the mining activity could be mitigated,
but precluded the public from having input on tleeidion on whether the mining activity should be
pursued in the first place, as that decision heshdly been taken. Once a decision to permit a geapo
activity has been taken without public involvemeargviding for such involvement in the other
subsequent decision-making stages can under nontstances be considered as meeting the
requirement under article 6, paragraph 4, to petehrly public participation when all options are
open”. This is the case even if a full environméimgact assessment is going to be carried oul.ZC/
Albania, ECE/MP.PP/C.1/2007/4/Add.1, para. 79).réf@e, the Committee finds that the Party
concerned failed to provide for early public pap#tion as required in article 6, paragraph 4hef t
Convention.

Due account of the outcome of public participatior- article 6, paragraph 8

78.According to the EIA Law (art. 11.1), the ministif/nature protection must take into account the
minutes of the public hearings on the EIA documigmta(conducted further to art. 9 of the EIA Law),
before it issues the environmental expertiza. Tom@ittee has not received any evidence that the
outcome of the public hearings of 23 March and t®@er 2006, documented in the minutes provided
to the Committee by the Party concerned, werealart into account by the public authorities for
issuing the expertiza. The text from the excerptv® public hearings provided to the Committeesdoe
not show strong opposition to the project, and @inde outcomes of the hearings was the preparafion
a “Plan of Environmental Governance” by the devetagmnd an NGO to deal with environmental
concerns.

Prompt information on the final decision — article6, paragraph 9

79.According to the EIA law (art. 11.8), the environmed expertiza conclusions should be published
and interested parties should be notified. Thermifactual evidence that the positive conclusib8 o
April 2006 concerning the EIA documentation or time of 7 November 2006 concerning the project
working document, have been published or that thei@concerned has been notified accordingly, as
required by Armenian law and by the Convention. Wheistry’s web site includes notifications relagin
to the taking place of public hearings, but no infation on decisions taken by the Ministry. In Whew
of the Committee, the Party concerned failed tomlgrwith article 6, paragraph 9, of the Convention.

Review procedures, including standing requirementsselating to public participation — article 9,
paragraph 2, in conjunction with article 2, paragraph 5
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80. In respect of the case referred to paragraph 89egldransparency International was refused
standing on the grounds that that environmentdkptimn is not among its statutory objectives.

81.The communicant has clarified that its statutesatcexplicitly refer to “environmental protection”
as such. However, its objectives comprise the ptmmaf democratic principles, including human
rights and public participation. Based strictlytbe objectives of the organization stipulated $n it
statutes, the court refused standing.

82.The Committee notes that according to the ConvenhiisOs promoting environmental protection
and meeting any requirements under national lave lsafficient interest to pursue an action under
article 9, paragraph 2. Whether or not an NGO ptesienvironmental protection can be ascertained in
a variety of ways, including, but not limited tbetprovisions of its statutes and its activitiesties may
set requirements under national law, but such rements should not be inconsistent with the priesip
of the Convention. Accordingly, Armenian law reasithat environmental protection is explicitly
mentioned in the statutes of the organization,thnd applies article 2, paragraph 5, of the Congant
in a restrictive manner and the Party concernedhdidail to comply with article 9, paragraph 2,thé
Convention. However, the Committee wishes to stifesslimiting standing under 9(2) only to
organizations with explicit reference to environ@protection in their statutes, may run the gk
being inconsistent with the Convention, especiathen the statutory objectives of the NGO as
supported by its de facto activities, promote pruphrticipation in environmental matters, which is
inherent to the Convention.

IV.  CONCLUSIONS AND RECOMMENDATIONS

Having considered the above, the Committee adbptfindings and recommendations set out in the
following paragraphs.

A. Main findings with regard to non-compliance

83.The Committee welcomes the progress demonstratéarbgnia in implementing decision 111/6b.
Especially, the Committee welcomes the developmaittsrespect to article 9, paragraph 2.

84.While acknowledging the continuous efforts of ttagtl? concerned in implementing the said
decision, the Committee finds that there are siirtcomings in Armenian law and practice, andtdue
these shortcomings in the present case, the Pamtemed failed to comply with article 3, paragrdph
of the Convention (para. 56); and article 6, paapgs 2, 4 and 9, of the Convention (paras. 70nd7 a
79 respectively).

B. Recommendations

85. The Committee, pursuant to paragraph 36 (b) o&tirex to decision I/7 of the Meeting of the
Parties and noting the agreement of the Party coaddhat the Committee take the measure refenred i
paragraph 37 (b) of the annex to decision I/7, moends to the Government of Armenia to take the
necessary legislative, regulatory, and administeatheasures and practical arrangements:

a) To undertake necessary legislative measuressire that:
13
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() thresholds for activities subject to EIA procee are set in a clear manner;

(i) to the extent possible, clarify the legal effe of acts, so that there is a clearer distinction
between decisions under article 6 and article 7;

(i) ensure that the public is informed as eadypassible in the decision-making procedure,
when all options are open and that reasonableftenees are set for the public to consult and
comment on project-related documentation;

(iv) define as clearly as possible the responsiédliof different actors (public authorities, local
authorities, developer) on organizing of publictiggration procedures.

b) To arrange the system of prompt notificationhaf public concerned on final conclusions of

environmental expertise of EIA documentation ofcsfie projects, e.g. through the web site of the
Ministry of Nature Protection.
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