DRAFT FINDINGS AND RECOMMENDATIONS OF THE COMPLIANC E COMMITTEE
WITH REGARD TO COMMUNICATION
ACCC/C/2009/43 CONCERNING COMPLIANCE BY ARMENIA *

adopted on 17 December 2010

l. INTRODUCTION

1. On 23 September 2009, the Armenian non-governmergahization (NGO) Transparency
International Anti-corruption Centre, in collabaaat with the associations Ecodar and Helsinki
Citizens’ Assembly of Vanadzor (hereinafter colieely the communicant), submitted a communication
to the Committee alleging failure by Armenia to gdynwith its obligations under article 6, paragraph
2,4,8,9and 10, and article 9, paragraph Zh@Qonvention.

2. The communication concerns the issuance and reraWaknses to a developer for the exploitation
of copper and molybdenum deposits in the Lori negibArmenia. It alleges that the Party concernmgd b
(a) not informing the public concerned early in licensing decision-making, (b) not providing farky
and effective public participation, (c) not takimgo account the outcome of public participatioritia
decision-making, and (d) not informing at all théopc about the decision to renew the licenses or
informing it only after their issuance, failed tonaply with article 6, paragraphs 2, 4, 8, 9, anddf@he
Convention. Also, the communication alleges thahbyrecognizing the interest of the communicants t
challenge the legality of the licenses at the An@ercourts, and dismissing their application, thety
concerned failed to comply with article 9, paradr@p of the Convention.

3. Atits twenty-fifth meeting (22-25 September 2008 Committee determined on a preliminary
basis that the communication was admissible.

4. Pursuant to paragraph 22 of the annex to decigfgithe communication was forwarded to the Party
concerned on 29 October 2009 along with a numbguestions put forward by the Committee
soliciting additional information from the Party amatters relating, inter alia, to the applicabigeale
framework and the decision-making procedures ferioject. Also on 29 October 2009, the secretariat
forwarded to the communicant a number of questpigorward by the Committee.

5. On 9 December 2009, the communicant addressedidstigns raised by the Committee. On 16
December 2009, the Party concerned sent its caasioies on the communication.

6. Atits twenty-sixth meeting (15-18 December 20@8¢ Committee agreed to discuss the content of
the communication at its twenty-seventh meeting@®larch 2010).

7. On 23 February 2010, the Party concerned addreéssegliestions raised by the Committee and
commented on the allegations of the communication.

! This text will be produced as an official Uniteations document in due course. Meanwhile editaniahinor substantive
changes (that is changes which are not part oddfterial process and aim at correcting errorb@drgumentation, but have
no impact on the findings and conclusions) may ta&ee.
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8. The Committee discussed the communication at gmtyvseventh meeting, with the participation of
representatives of the communicant and the Parngeraed. At the same meeting, the Committee
confirmed the admissibility of the communicatiomelParty concerned submitted additional
information to the Committee on 19 and 20 May 2G4 the communicant on 16 May 2010. On 7
June 2010 the communicant sent additional informnatio the communication and the Party concerned
responded on 2 August 2010. The Committee took ofafeese letters at its twenty-eighth and twenty-
ninth meetings (15-18 June and 21-24 September, 288Pectively), and decided to consider the points
raised only to the extent that they related tositepe of the communication, as discussed with dinges

at the Committee’s twenty-seventh meeting.

9. The Committee prepared draft findings at its twemtyth meeting, and in accordance with paragraph
34 of the annex to decision I/7, the draft findimgsre then forwarded for comments to the Party
concerned and to the communicant on 11 October.Zdid were invited to provide comments by 8
November 2010.

10. The communicant and the Party concerned providethnts on the 8 and 9 November
respectively.

11. At its thirtieth meeting (14-17 December 2010), @@mmittee proceeded to finalize its findings in
closed session, taking account of the commentsvesteThe Committee then adopted its findings and
agreed that they should be published as an addetaltiva report. It requested the secretariat to sea
findings to the Party concerned and the communicant

Il. SUMMARY OF FACTS, EVIDENCE AND ISSUES ?
A. Legal Framework

12.The 2002 Law on Concessions of the Entrails fospeoting and Extraction with the Purpose of
Exploitation of Minerals (translation provided hetparties; hereinafter the 2002 Law on Concesgions
provides that only holders of mining rights may ertdke prospecting/mining activities (art. 10). iRgy
for industrial exploitation of deposits of minerakources are awarded through a multi-phase progess
license (on prospecting/mining), a license agredretween the relevant authority and the licensee,
determining the terms of the mining rights, andghgject document, after the carrying out of an
environmental impact assessment (EIA) procedurdlangsuance of a positive expertiza. The 2002
Law on Concessions also distinguishes between mgilicense and a special mining license.
According to article 3 of the Law on Concessiorspecial license is a written permit to carry ounimg
activities on a certain site and it can be issuethfa period exceeding 12 years and up to 25 years.
Compared to a simple mining license, a speciaheds of a longer duration, while it provides the
possibility for the licensee to sign a concessigreament with the Government.

13. A license becomes valid from the date of signintheflicense agreement (art. 10, para. 6 of the
2002 Law on Concessions), which defines the camubtof mining and the rights and obligations of the
parties. In case of a special mining license, itenke agreement should be signed within nine nsonth
from the date of license issuance (art. 10, paBobthe 2002 Law on Concessions).

% This section summarizes only the main facts, exddeand issues considered to be relevant to thetiqnef compliance, as
presented to and considered by the Committee.
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14. Armenian legislation does not explicitly determthe stage at which the EIA procedure should take
place during the permitting procedure for mining\aties. The 2002 Law on Concessions (art. 60)
provides that the mining authority, when it gramigiing rights, it should take into account the exga

on environmental assessment; this provision imphiasthe EIA procedure, as detailed in the EIA Law
(see below), should be carried out before signinelicense agreement.

15.The 1995 Law on Expertiza on Environmental Assessifiereinafter EIA Law) provides for a list
of activities that are subject to EIA procedure #mel Government sets thresholds for these actv&d.
4). The Law applies to mining activities and prasdor public participation opportunities duringth
decision-making on three occasions: (i) upon thelibger’s notification of the planned activity;)(ii
upon preparation of the EIA documentation by theettlgper; and (iii) upon issuance of the expertiza
opinion by the competent authorities (articles nél 10 respectively).

16.Upon receipt of the EIA documentation (under (bpae), the Ministry of Nature Protection has to
forward the documentation to the local authoritehger relevant government bodies and the affected
population. The local authorities inform the afstpopulation through the mass media about whete an
when the documentation can be accessed. The pualicsubmit their comments to the local authorities
or directly to the Ministry during the 30-day pubtomment period. Within 30 calendar days from the
receipt of the documentation, the Ministry, thedloguthorities and the developer have to make
arrangements for possibilities for study and fdoluhearings about the EIA documentation (art®lef

the EIA Law).

17.Upon receipt of the expertiza opinion (under {ii)para. 15 above), the Ministry has to ensure the
organization of public hearings within 30 days. Pulic notice, including information about the
location and the timing, is addressed to the deelahe local authorities, the affected populgtion
relevant government bodies and the persons invatvéte expertiza, and must be issued by the
Ministry at least 7 days before the hearings (ditof the EIA Law).

18. Apart from public participation in decisions on ipheed activities, the EIA Law provides for public
participation concerning “concepts”, defined by ke as proposals, programs, complex designs and
master plans. The concept submitter organizesuhkcphearings and has to take their outcome into
consideration. The submitter and the competentoaititts ensure that the concept and the related EIA
documentation are publicly available at least 3gsdaefore the public hearings (art. 15).

19. According to the provisions of the AdministrativeoPedural Code (Article 3.1) and of the Law on
NGOs (art. 15.1), NGOs have locus standi to chg#eadministrative acts at the court, if they coasid
inter alia that such acts have violated or mayatliyeviolate their rights, as these are guaranteethe
Constitution, international treaties and other laws

20.Also, according to article 52 of the Civil Codel&gal person may have civil rights corresponding to
its purposes of activity provided in its foundingcdment and bear the duties connected with this
activity”.

% According to Armenian law, the environmental impassessment process is undertaken by the develogehe related
documentation is reviewed by experts who commerit; dhe public authorities issue the expertizatombasis of the
experts’ review and a project may be implementdy ibthe expertiza conclusions are positive.



21.Further to the amendments of the Armenian Conglitut 2005 and of the Judicial Code in 2007,
the Court of Cassation has the role to ensurertiferm application of the laws in the country.

B. Facts

22.The Lori region of Armenia is a rich in biodivessdrea of the country. In the 1970’s, deposits of
copper and molybdenum (hereinafter referred to aslgeposits) were found near to the rural
settlements of Teghout and Shnogh.

23.0n 8 April 2001, the Armenian government issueitenise to the Manex & Vallex CJSC, the
predecessor of the developer Armenian Copper Pmogea(ACP), to exploit the deposits for 25 years.

In 2004, due to changes in Armenian legislatioroehiced by the 2002 Law on Concessions, the form
of the special mining license with ACP had to beexged, but its terms and duration remained the same

24.By decision of the prime minister, an inter-agenoynmission was established with the mandate to
consider and coordinate activities that would suphe Teghout development program. On 30
September 2005, the commission approved the Cofmefhte exploitation of the deposits. In general,
Armenian legislation (i.e. the 1992 Subsoil Codd #re 2002 Law on Concessions), does not require
the issuance of a Concept in this respect.

25.1n 2006, the developer proceeded with the carrgimgof the EIA procedure. The decision-making
process, coordinated by the Ministry of Nature &ton, involved two stages in the EIA procedure
where public hearings took place. For the EIA doentation, the public notice for the hearing was
issued on the newspaper “Republic of Armenia” oktarch 2006: the public hearing took place on 23
March 2006 and the positive expertiza conclusioagevissued on 3 April 2006. For the review of the
project working document: the public notice for thearing was issued on the newspapers “Republic of
Armenia” and “The Right” on 28-29 September 200, public hearing took place on 12 October 2006
and the positive expertiza conclusion was issued November 2006.

26.0n 1 November 2007, the Government adopted a decadiocating 735 hectares of land to the
developer for a term of 50 years and with the dbjedo construct a mine, including the right tg o a
forest area of 357 ha. According to the communidiuet decision was taken without competition. The
license agreement between the Government and te¢oper was concluded on 8 October 2007.

C. Use of domestic remedies

27.The communicant challenged the legality of sevadahinistrative acts relating to this project at the
Administrative Court (see also excerpts of the i@pgibn to the administrative court, translated in
English by the communicant), among these actspalséive expertiza conclusions of 3 April 2006
concerning the EIA study; the positive expertizaaosion of 7 November 2006 concerning the project
working document; the decision of 1 November 2@DZlkbcate land to the developer for the project;
and the license contract of 8 October 2007, folaion of several provisions of Armenian legislatio
relating to the EIA procedure, land, water, mineesurces, concessions, flora and fatimetheir
application, the communicant referred also to nomyliance with the Convention on Environmental

“ See annex 1 to the communication for the excerfptise relevant legislation as provided by the camiant.



Impact Assessment in Transboundary Context (Esmowéhtion§ and the Aarhus Convention, in
particular its articles 6, paragraphs 2, 4, 8, @ Hi.

28.0n 9 July 2009, the Administrative Court rejectied application as inadmissible on the grounds that
“[a] person cannot apply to the court with any oradostract demand, but may make a claim only if
he/she is a person concerned, i.e. if the admatigé body has violated his/her public subjectights.

[...]7. On 28 July 2009, the communicant appealedragiahis decision, but the court at the second
instance confirmed the first instance decision.

29.0n 7 August 2009, Ecodar and Transparency Intemmaltisubmitted a joint complaint at the Court
of Cassation. On 9 September 2009, the Court cd&@i@s determined the complaint admissible and on
30 October 2009, the Court decided to considecomeplaint only with regard to one of the applicants
Ecodar.

30.0n 24 March 2010, the Administrative Court rejediddar’s application on the grounds that
Ecodar may not question environmental decisiongeg$y institutions. On 26 April 2010, Ecodar
appealed against the decision and on 29 May 20&8stnotified that the case had been determined
admissible. No date has been determined for thenueget.

D. Substantive Issues

31. The communicant alleges that the public particgpaprovisions of article 6 of the Convention apply
in all decisions that have been challenged befageArmenian courts (see para. 27 above), on the bas
of article 6, paragraph 1(a) in conjunction withiggraph 16 of the annex to the Convention. However,
according to the communicant, the Party conceraged to comply with the public participation
requirements of the Convention when it issued tldesgsions.

32.The communicant alleges that under Armenian letyisidhe Concept adopted by the inter-agency
commission on 30 September 2005 (see para. 24 pbloweld have been subject to EIA procedure.

33.Further, the communicant alleges that the publicemed was not informed early enough in the
decision-making process and it was not provided aty information about the elements specified
under article 6, paragraphs 2 (a), (b), (d) andh@)would enable it to prepare for the publicrivegs
organized on 23 March 2006 and on 12 October 200®is regard, the communicant alleges that the
public hearing of 23 March 2006 was organized atspecial license for exploitation of the depbaid
already been issued to the developer, that atfndihc hearings the information presented to thelipu
concerned was not comprehensive, and that thegquwhbb never notified about and involved in the
decision-making relating to the land allocationcidmn of 1 November 2007) and the related agreémen
(8 October 2007) between the government and thelojger.

34.The communicant alleges that the public hearingB6 were organized at a time when critical
decisions (special license for exploitation to deeeloper in 2004 and review of the project by the
interagency commission in 2005) had already belemtlay the competent authorities, and thus that the
public concerned was not given any opportunityddipipate in an effective manner in the decision-
making, as required in article 6, paragraph 4hefConvention.

® The deposits are located in the watershed ofitee Pebed, which originates in Armenia and end&éorgia.



35. The communicant alleges that the Party concerriksifao consider the outcome of public
participation in the decision-making and that thélg was informed about the decisions after their
adoption. For this reason, the communicant alléigaisthe Party concerned failed to comply withceti
6, paragraphs 8 and 9. The communicant also allbgéshe Party concerned by failing to notify the
public concerned about the 2004 renewal of the 20iing license to the developer, failed to comply
with article 6, paragraph 10, of the Convention.

36. The communicant alleges that because the admitivgti@urt rejected its application for review of
the procedure on grounds that the administratiseg@dings in question have not affected its rights
interests, and also because the Court of Casdadi®nejected the complaint to the extent submiited
Transparency International, the Party concernddddo comply with article 9, paragraph 2, of the
Convention.

37.Finally, the communicant alleges that in its viéit¥d progress has taken place in Armenia after the
recommendations of the Committee at ACCC/C/200488ndorsed by the decision 111/6b of the
Meeting of the Parties.

38.The Party concerned in general argues that the &t the legality of the allegations of the
communication are not substantiated and that themamicant is not well informed about the Armenian
legislative framework.

39. The Party concerned argues that the 2001 licensassaed before the entry into force of the
Convention in Armenia and that its renewal was @nfgrmality that did not affect the actual conteht
the license. The Party concerned also explainsutidgr Armenian legislation a mining license does n
award the right to undertake mining operations,dnly initiates a multi-phase process for the
establishment of such a right (see para. 12 abtive)aw clearly provides that the mining rightsar
from the conclusion of the mining agreement Pupbdicticipation rights are guaranteed in mining
activities in the context of the EIA procedure d@hey were not violated in the case of the license.

40.The Party concerned claims that the Concept ofeglié®nber 2005 was not subject to EIA
procedure, including public participation, becatiseinter-agency commission discussed the Concept
but did not adopt it; the minutes of the inter-aggeoommission session of 30 September 2005 uses the
terms “program” and “concept” in a conditional senisater, on 20 June 2008 the Government
(including ministries of nature protection, econoamd energy) met with a number of stakeholders,
including Transparency International. Accordinghe Party concerned at this meeting participants
approved a number of elements of the Concept an@ithgram, as evidenced in the minutes of that
discussion. The communicant disagrees and claiatsatithis meeting it had the possibility to discus

the concerns raised by NGOs and experts aboubtpadt of the mining project and not elements of the
concept or program

41.With regard to the alleged non-compliance withcéetb, paragraph 2, the Party concerned argues
that Armenian legislation regulating the form obpa notice is in full compliance with the Convennii
Public notice is given through the Internet, thegsrand the television. In its view, the publicrivegs of
23 March 2006 and 12 October 2006, took placetimaly and effective manner and according to the
minutes the communicant neither participated nbnstied any comments. In the view of the Party
concerned, earlier public participation, namelyrrthe time that the decision-making for the license
took place, was not necessary, since the licenyarmahates the formation of a mining right, bubes

not establish the right.



42.With regard to the alleged non-compliance withcéetb, paragraph 8, the Party concerned argues
that a number of comments were submitted by théigobncerned at the public hearings and that
further to one comment suggesting the establishwfemipublic monitoring mechanism during the
carrying out of the EIA procedure, the developdiatmrated with an NGO on the “Environmental
Management Plan”.

43.With regard to the alleged non-compliance withcéetb, paragraph 9, the Party concerned argues no
final decision had been adopted that should be aamated to the public, as required by the
Convention and Armenian law, but only a draft.

44. About the allegations of non-compliance with agifl| paragraph 2, the Party concerned argues that
the decision of the Court of Cassation acceptiegaibplication by Ecodar and denying locus standi to
Transparency International Anti-corruption Cent@svgubstantiated and justified: Ecodar has the
objective of promoting environmental interests em&d in its statute, whereas the statute of
Transparency International does not reflect sugbadibe. In this respect, the Party concerned jgaimt

the distinction between the definitions of the “palconcerned” (art. 2, para. 5) and the “publiwihg
sufficient interest” (art. 9, para. 2(a)), andhe broad discretion given to the Parties in impleting

article 9, paragraph 2(a). Accordingly, Armeniaw lzas defined that the criterion to identify whethe
NGO has sufficient interest rests with the statitdhe organization.

45.The Party concerned also mentions the trend in Aramgudicial practice to interpret broadly the
criteria for actio popularis. For instance, in firesent case, the Court of Cassation construelégaé
standing criteria of the legislation in such a vegyto accept the application submitted by Ecodhigiw
under Armenian law is not an NGO, but a “societablyamation”.

46. While the Party concerned discards the allegatidrise communication, it acknowledges that in
general there are drawbacks and gaps in Armenggsiddon and practice, but steps are being tagen t
improve implementation.

.  CONSIDERATION AND EVALUATION BY THE COMMITTEE

47.Armenia deposited its instrument of ratificationtlké Convention on 1 August 2001. The
Convention entered into force for Armenia on 30dbet 2001.

48.The subject of the present communication and tlegations of non-compliance with the provisions
of article 6 are the subject of the pending procedhefore the administrative court (see para. 30ah
The Committee recalls that in some cases it haslei@to suspend consideration of a communication
pending national review procedures. However, tlegations of non-compliance in the present
communication reflect similar legal issues uponchlithe Committee has already deliberated in
communication ACCC/C/2004/08 (ECE/MP.PP/C.1/200%42/.1) and the findings and
recommendations with regard to this communicatiavehbeen endorsed by decision I1I/6b of the
Meeting of the Parties (ECE/MP.PP/2008/2/Add.10hiléd/the Party concerned regularly reports to the
Committee on its progress in implementing the reb@mdations of decision I1l/6b, the Committee
decides to consider the present communicationdardo examine the actual impact of decision IllitGb
Armenian practice, especially with respect to puphkrticipation. The Committee, however, does not



look at the argumentation of the administrativertauits decision of 24 March 2010, currently unde
appeal.

Clear, transparent and consistent framework — artite 3, paragraph 1

49. The Committee notes that the EIA law subjects # jiocedure decisions for planned activities and
“concepts” (see paras. 15-18 above). The distindiietween a planned activity and a concept in the E
law appears to reflect the distinction betweenglens for specific activities under article 6 oéth
Convention and plans and programmes under artiofelte Convention. The Convention does not
clearly define what the plans, programmes and jesliof article 7 encompass and leaves it to the
national legislature to detail the specificitiesloé decisions within the general framework of the
Convention.

50.The EIA law subjects “planned activities” to pubiarticipation process on three occasions during
the decision-making process and lists the actssitde which the EIA procedure is necessary to be
carried out (art. 4), while thresholds for eachvatgtare to be determined by the Government (dse a
para. 15 above). The Committee has not been prdwdermation on whether any threshold is
applicable in the mining activity in question. TBemmittee notes that the Law appears to defer broad
discretion to the executive and the administratinrihe setting of such thresholds without giving an
further guidance and that therefore there is athakthe setting of thresholds may be arbitraiy an
decided on a case-by-case basis.

51.With respect to plans and programmes, article th@fConvention establishes a set of obligations for
Parties to meet on public participation during pheparation of plans and programmes “relating e’ t
environment.

52.The Concept for the exploitation of the Teghouta#s may be considered a regional development
strategy and sectoral planning which falls undéclar15 of the EIA law and article 7 of the

Convention, as a plan relating to the environmenit may be the first phase (expressed as an
“intention”) for a planned activity under articleo the EIA law and article 6 of the Convention. Ngh
Armenian law provides for public participation irifdrent phases of an activity and as early asiptess

it does not indicate with precision the particdkatures of an “intention to carry out a plannetivag”,

a “planned activity” or a “concept”. It is furthaot clear what were the legal effects of the appro¥

the Concept on 30 September 2005 by the inter-ggssramission. As already observed in the past it is
sometimes difficult to determine prima facie whetaelecision falls under article 6 or 7 of the
Convention, but in all cases the requirements ddgraphs 3, 4 and 8 of article 6 apply (see
ACCC/C/2005/12, para. 70) for plans and programidesvever, it is important to identify what the
legal effects of an act are - whether an act ctute a decision under article 7 or a first phasesition

for a planned activity under article 6, becausg aoime of the public participation provisions dice

6 apply to decisions under article 7.

53.The Committee also observes that the EIA law latdsty in the following elements: the
distribution of tasks between the public authositad the developer, with respect to public pgaiton
(information of the public authorities from the N&try, distribution of the documentation, organiaat
of the hearings, etc.) may create duplication tdrebr a confusion on the responsibilities to loene by
each actor; and the determination of the deadfmrethe public authorities and/or the developer to
organize hearings and give public notice are nosistent.



54.For the intention to carry out a planned activéyt(6 of the EIA Law) and the EIA documentation
(art. 8 of the EIA Law), the law does not specibpwhmany days in advance of the public hearings,
organized by the public authorities/developer thklis notice should take place, whereas for thdipub
hearings organized for the expertise conclusioris1@ of the EIA Law), the law specifies that the
public notice should be in written form, shouldizate the date and place and should be given stt lea
seven days before the meetings.

55. The Committee also notes the lack of clarity in &man legislation with respect to the exact stage
of the mining permitting procedure at which the Ei®cedure should be carried out (see para. 14
above). The 2002 Law on Concessions (art. 60) esphat the EIA procedure should be carried out
already before the issuance of the license. Howdverfacts of the present case indicate that the E
procedure was carried out by the developer in 2085 the issuance of the license in 2001 (as redew
in 2004). In addition, according to Armenian legtg&n, any license becomes valid from the date of
signing of the license agreement and the agreesthentid be signed within nine months after the
issuance of the license (see also para. 13 ab&gedrding to the facts presented by the parties, th
license (renewal) was issued on 23 March 2004 laaticense agreement was signed on 8 October
2007, which means that the agreement was actughgd almost two years and a half after the license
was issued. If the law defines (see art. 3 of th& bn Concessions) that “a special license is tiesri
permit to carry out mining activities on a certaite”, this implies that the special license alseeda
permit to carry out activities. However it is ndeé&@r what the consequences are if the license iagme

is never signed. These features of the Armeniasl&gn and practice create uncertainty as to when
public participation process would take place.

56.For these reasons, the Committee while it notels appreciation the progress inferred in the
Armenian legislation further to the recommendatbthe MoP decision Ill/6b, it finds the Party
concerned failed to maintain a clear, transparedtcnsistent framework for implementation of the
public participation provisions of the Conventias, required by article 3, paragraph 1.

Applicability of article 6

57.The following decisions are at issue in the presase: (a) the license of February 2001; (b) the
renewal of the license in 2004, further to formaleamdment of the law; (c) the approval of the Cohcep
for exploitation by the inter-agency commission3@hSeptember 2006; (d) the positive expertise
conclusion of 3 April 2006 concerning the EIA doamtation for the mining activities; (e) the positiv
conclusion of 7 November 2006 concerning the ptoparking document; (f) the license agreement of 8
October 2007; and (g) the decision for allocatibrand on 1 November 2007.

58.The license of February 2001 was issued befor€tmention entered into force. However, with its
2004 renewal the 2001 license became a speciakkcender the 2002 Law on Concessions and this had
a impact on the operating conditions of the agtj\such as the following: a special mining licehss a
longer duration, it provides for the possibilityatoncession agreement, while the law (art. 5&.da

of the 2002 Law of Concessions) sets out a numbeperational conditions that can be established by
concession agreement on the basis of a speciahgiicense, such as the possibility of limited iliép

on environmental matters. Therefore, the Commiteeludes that the 2004 renewal was not a mere
formality and falls under article 6, paragraph 1@he Convention. Thus, the Party concerned had to
ensure that the public participation provisionguicle 6, paragraphs 2-9, be applragtatis mutandis

and where appropriate for the renewal.



59.For the Concept of 30 September 2006, it is natrdie the Committee whether this was an early
stage of an activity under article 6 or a plan mgpamme under article 7 of the Convention (see als
para. 52 above). While some of the public partiggaprovisions of article 6 apply for plans and
programmes under article 7, the Committee hasauatived sufficient information to examine this
decision.

60. For the positive expertiza conclusion of 7 Noven@d6 concerning the project working document,
the Committee has not received sufficient inform@tio examine this decision. While the communicant
challenged it at the administrative Court, thisisien has not been the subject of this communinatio

61. Thus, the Committee here focuses on the 2004 kcersewal, the expertise conclusion of 3 April
2006 and the license agreement of 8 October 200 d&cision for allocation of land on 1 November
2007 is a decision derivative of the license agesdof 8 October 2007, as it operationalizes thera
and is thus not examined separately by the Comenitte

62. The expertiza conclusion of 3 April 2006 and cona®gy the EIA documentation for the exploitation
of the Teghout deposits is a type of decision whaictording to Armenian EIA Law (article 4, paradrap
1(b) relating to mining activities) is subject tolghic participation. Hence, this decision falls it the
scope of article 6, paragraph 1(a), of the Conweniin conjunction with paragraph 20 of annex I.

63. The exploitation of the Teghout deposits is anvégtlisted in paragraph 16 of annex | to the
Convention (quarries and opencast mining wheretince of the site exceeds 25 hectares) and falls
within the scope of article 6, paragraph 1(a) ef @onvention, in conjunction with paragraph 16 of
annex |.

Notification of the public about the decision-makiry - article 6, paragraph 2

64.The public concerned may be informed through pulrimdividual notice. In the present case, the
notice was made by means of (inter alia) nationegg the Internet and local television prograimseé
times).

65. The first hearing of 23 March 2006 was organizedhenbasis of article 8 of the EIA Law, which
does not define the timing of the notice, and thielic notice was announced on 17 March 2006, that i
six days in advance of the hearing. The secondrgeaf 12 October 2006 was organized on the bdsis o
article 10 of the EIA Law, which defines that th&pc notice should be given at least seven days in
advance, and was indeed announced two weeks libohearing, on 28 September 2006.

66. The requirement for early public notice in the @ammental decision-making procedure is not
detailed in article 6, paragraph 2, of the ConvemtArticle 6, paragraph 4, points to the purpdse o
giving notice early in the environmental decisioakimg procedure, that is that the public has the
possibility to participate when all options are o@ad participation may be effective. The timingaed
from the moment of the notification until the heay,iin which the public concerned would be expected
to participate in an informed manner, namely df@ring had the opportunity to duly examined the
project documentation, depends on the size andaimplexity of the case.

67.The Committee has already observed in the past[tlie requirement for the public to be informed
in an “effective manner” means that public authesishould seek to provide a means of informing the
public which ensures that all those who potentiativld be concerned have a reasonable chancerto lea
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about proposed activities and their possibiliteparticipate (C/16, Lithuania,
ECE/MP.PP/2008/5/Add.6, para. 66).

68. The Committee considers that one week to examm&lA documentation relating to a mining
project (first hearing) is not an early noticelie tmeaning of article 6, paragraph 2, becauseet dot
allow enough time to the public concerned to gguamted with voluminous documentation of
technical nature and participate in an effectiveanaa. In general, the two-week public notice in the
second hearing, after the expertise opinion, cbaeldonsidered early public notice, mainly becaus¢ a
of the project-related documentation for the enuinental decision-making is the same or is based on
the documentation necessary to be consulted fdirteneeting. However, through their comments to
the draft findings, the Party concerned and themamcant informed the Committee that the project
material under consideration for the second meetizg more voluminous than for the first hearinge Th
Party concerned added that the public did not thiséssue that the time was not sufficient to exam
the project-related material. The Committee tooterad the information submitted at a very late stag
the process for its attention but observes thatabtthat no objection was made in respect ofithe to
examine project-related documentation is not maltes to whether the requirements on early and
effective public participation have been met.

69. With regard to the timing of the public notice andelation also to the finding of non-compliance
with article 3, paragraph 1, (see para. 56 abdke)Committee finds that there is a systemic failofr
the Armenian law, as it does not provide for ardigation on when the public notice for the EIA
documentation hearing should be given and thugitpéementation of its article 8 may be arbitrary.

70.For these reasons, the Committee finds that thiy Pancerned failed to inform the public early in
the environmental decision-making and in a timelnmer as required by article 6, paragraph 2, of the
Convention.

71.Whether the notification is effective depends am plarticular means employed, which in this case
include the national press, local TV and the Intéfweb sites of the ministry and Aarhus Centesn8&
times, it may also be necessary to have repeatéttations so as to ensure that the public conegrn
has been notified. The Committee notes that théadetgs one of the rural communities of the Lori
region, close to the borders with Georgia, apprataty 180 km north from the capital Yerevan, while
the nearest urban center is at approximately 30Thrase circumstances make obvious that the rural
population would not possibly have regular accedbé Internet, while local newspapers may be more
popular than national newspapers. However, thetikeal television may be a useful tool to infotine
public concerned in an appropriate manner. HeteeCbmmittee does not find here that the Party
concerned failed to give effective public notice.

72.The Committee may assess the adequacy of the jdilae on the basis of the information it
received (public notices in the national newspapeassslation provided by the Party concerned). The
notice is brief and not very clear about which priauthority is responsible for the decision-makingt
includes most elements of article 6, paragraphahs€quently, and since the Committee cannot assess
the notice given through the TV and the Interrtegré is not enough evidence to assert that thg Part
concerned failed to provide public notice reflegtthe minimum features as provided in article 6,
paragraph 2, of the Convention.

Reasonable time-frames for public participation - #ticle 6, paragraph 3
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73.Under Armenian EIA legislation, the public may subtheir comments to the EIA documentation
during a 30-days public comment period (para. I#sapand have a possibility to consult the expartiz
opinion at least seven days before the public hgarfpara. 17 above). There were no specific
allegations in this respect by the communicanttaedCommittee refrains from making any finding.

74.The requirement to provide “reasonable time framieglies that the public should have sufficient
time to get acquainted with the documentation anglibmit comments taking into account, inter alia,
the nature, complexity and size of the proposedifctA time frame which may be reasonable for a
small simple project with only local impact may Wwabt be reasonable in case of a major complex
project. (see also ACCC/C/2006/16, Lithuania, ECE/RP/2008/5/Add.6, paras. 69-70 and
ACCC/C/2007/22, France, para. 44)

Early public participation when all options are open - article 6, paragraph 4

75.The mining license of 2001 was issued before ttigy émo force of the Convention, while the 2004
renewal, as a special mining license, was issued e entry into force of the Convention. However
the EIA procedure, including public participatiavas conducted in 2006, and after decisions on the
mining activity, such as the Concept and the 2@d#wal of the license, had taken place.

76.As mentioned above (see para. 59), the Committeetislear about the nature of the Concept of 30
September 2006, whether it is an article 6 or larficdecision. For that reason, the Committee escid
focus on those aspects of the case where the tbhgaf the Party concerned are most clear-cut:
regardless of whether the decisions are considertadl under article 6 or article 7, the requirerhef
paragraph 4 of article 6 applies (see also ACCQ@3212, Albania, ECE/MP.PP/C.1/2007/4/Add.1,
para. 70).

77.1n this case, a special mining license was issaethke developer to exploit deposits in the Teghout
region in 2004 and the developer organized pulartigpation in the framework of the EIA procedure
in 2006. Providing for public participation onlytaf the license has been issued reduced the pablic’
input to only commenting on how the environmentgbact of the mining activity could be mitigated,
but precluded the public from having input on tleeidion on whether the mining activity should be
pursued in the first place, as that decision heshdly been taken. Once a decision to permit a geapo
activity has been taken without public involvememrgviding for such involvement in the other
subsequent decision-making stages can under nontgtances be considered as meeting the
requirement under article 6, paragraph 4, to petehrly public participation when all options are
open”. This is the case even if a full environméimgact assessment is going to be carried outdsee
findings on communication ACCC/C/2005/12, Albart&E/MP.PP/C.1/2007/4/Add.1, para. 79).
Therefore, the Committee finds that the Party comex failed to provide for early public participatias
required in article 6, paragraph 4, of the Convanti

Due account of the outcome of public participation- article 6, paragraph 8

78.According to the EIA Law (art. 11.1), the ministif/nature protection must take into account the
minutes of the public hearings on the EIA documigmia(conducted further to art. 9 of the EIA Law),
before it issues the environmental expertiza. Tom@ittee has not received any evidence that the
outcome of the public hearings of 23 March and t®@er 2006, documented in the minutes provided
to the Committee by the Party concerned, werealart into account by the public authorities for
issuing the expertiza. The text from the excerptv® public hearings provided to the Committeesdoe
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not show strong opposition to the project, and @inbe outcomes of the hearings was the preparafion
the “Environmental Management Plan” by the deveal@mel an NGO to deal with environmental
concerns.

Prompt information on the final decision — article6, paragraph 9

79.According to the EIA law (art. 11.8), the environmed expertiza conclusions should be published
and interested parties should be notified. Thermifactual evidence that the positive conclusib8 o
April 2006 concerning the EIA documentation or tme of 7 November 2006 concerning the project
working document, have been published or that thei@pconcerned has been notified accordingly, as
required by Armenian law and by the Convention. Whiistry’s web site includes notifications relagin
to the taking place of public hearings, but noiinfation on decisions taken by the Ministry. In thew
of the Committee, the Party concerned failed tomlgmwith article 6, paragraph 9, of the Convention.

Review procedures, including standing requirementsselating to public participation — article 9,
paragraph 2, in conjunction with article 2, paragraph 5

80.In respect of the case referred to paragraph 28eadoansparency International was refused
standing on the grounds that that environmentdkptimn is not among its statutory objectives.

81. The communicant has clarified that its statutesatoexplicitly refer to “environmental protection”
as such. However, its objectives comprise the ptmmaf democratic principles, including human
rights and public participation. Based strictlytbe objectives of the organization stipulated $n it
statutes, the court refused standing.

82.The Committee does not look at the argumentatidhefdministrative court in its decision of 24
March 2010, currently under appeal (see also g&above). It notes that according to the Conventio
NGOs promoting environmental protection and meeging requirements under national law have
sufficient interest to pursue an action under krt®; paragraph 2. Whether or not an NGO promotes
environmental protection can be ascertained inri@tyeof ways, including, but not limited to, the
provisions of its statutes and its activities. lartnay set requirements under national law, beh su
requirements should not be inconsistent with tiecpples of the Convention. Despite the fact that
Transparency International was not granted standneginformation given to the Committee does not
demonstrate that the criteria that only organizetivith explicitly mentioning environmental protiect
have standing, has been applied in a way thatdhg Poncerned would be in non compliance with the
Convention. In this context the Committee note$ Bwdar was granted standing.

IV. CONCLUSIONS AND RECOMMENDATIONS

83.Having considered the above, the Committee adbptfiridings and recommendations set out in the
following paragraphs.

A. Main findings with regard to non-compliance

84.While acknowledging the continuous efforts of tlaati? concerned in implementing decision I116/b,
the Committee finds that there are still shortcammim Armenian law and practice, and due to these
shortcomings in the present case, the Party coaddailed to comply with article 3, paragraph 1tlcd
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Convention (para. 56); and article 6, paragraptsahd 9, of the Convention (paras. 70, 77 and 79
respectively).

B. Recommendations

85. The Committee, pursuant to paragraph 35 of thexatmdecision I/7 and taking into account the
cause and degree of non-compliance, recommendddbgng of the Parties to:

(@) Pursuant to paragraph 37 (b) of the annex to aetiér, recommend to the Party concerned to
take the necessary legislative, regulatory, andimdtrative measures and practical
arrangements to ensure that:

(i) thresholds for activities subject to EIA procedunejuding public participation, are set in
a clear manner;

(i) the public is informed as early as possible indbeision-making procedure, when all
options are open and that reasonable time franeesedufor the public to consult and
comment on project-related documentation;

(i) the responsibilities of different actors (publidlaurities, local authorities, developer) on
organizing of public participation procedures agéirted as clearly as possible;

(iv) a system of prompt notification of the public commal on final conclusions of
environmental expertiza is arranged, e.g. throhghateb site of the Ministry of Nature
Protection

(b) Pursuant to paragraph 37 (c) of the annex to detiér, invite the Party concerned to:
() to draw up an action plan for implementing #imve recommendations with a view to
submitting an initial progress report to the Contesitby 1 December 2011 and the action
plan by 1 April 2012;
(i) to provide information to the Committee at tlagest six months in advance of the fifth

Meeting of the Parties on the measures taken ancktults achieved in implementation of
the above recommendations.
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