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In open court session, on 23rd of March, 2010 considered the administrative case upon the lawsuit of “Ecodar” environmental public organization against RA Government, RA Ministry of Nature Protection, RA Ministry of Energy and Natural Resources, Third Person “Armenia Copper Program” CJSC with the following demands:
by the order of part 1 of article 68 of RA Administrative Procedure Code

· to recognize as expired license HV-MSH-13/33 issued to “Armenia Copper Program” CJSC on 08.02.2001 for exploitation of Teghut deposit;
by the order of article 68 of RA Administrative Procedure Code

· to render null expert conclusion №BP-31 on the environmental impact assessment endorsed by RA Minister of Nature Protection on 03.04.2006;
· to render null expert conclusion №BP-135 on the environmental impact assessment endorsed by RA Minister of Nature Protection on 07.11.2006;
· to render null RA Government decision №1278-N from 01.11.2007 on “Changing the Purpose of Lands and Allocation of Plots for Implementation of the Program on Exploitation of Teghut Copper-molybdenum Deposit;”

by the order of article 65 of RA Administrative Procedure Code

· to recognize as void special license №HV-L-14/90 issued to “Armenia Copper Program” CJSC on 23.03.2004 for exploitation of Teghut copper-molybdenum deposit. As a consequence, to recognize as void license agreement №316 for use of earth resources concluded on 09.10.2007 between “Armenia Copper Program” CJSC on one side and RA Ministry of Trade and Economic Development and RA Ministry of Nature Protection on the other;
· to recognize as void special license №21 issued to “Armenia Copper Program” CJSC on 29.12.2005 for exploration with the aim of exploitation of earth resources. As a consequence, to recognize as void license agreement №140 on Exploration of Earth Resources with the Aim of Exploitation concluded on 04.05.2006 between “Armenia Copper Program” CJSC on one side and RA Ministry of Nature Protection on the other;
· to recognize as void the concept of the program for exploitation of Teghut copper-molybdenum deposit adopted during the session of interagency commission on coordination of activities to promote Teghut deposit development program on 30.09.2005;
  by the order of article 66 of RA Administrative Procedure Code

· to compel the Respondents to forbid implementation of “Armenia Copper Program” CJSC’s operations foreseen by program of exploitation of Teghut deposit.

DETERMINED
1. Judicial prehistory of the case and legal position of the Plaintiff
“Transparency International Anti-corruption center” public organization, “Helsinki Citizen’s Assembly Vanadzor Office public organization and “Ecodar” environmental public organization filed an application against RA Government, RA Ministry of Nature Protection, RA Ministry of Energy and Natural Resources and the Third Person “Armenia Copper Program” CJSC.

RA Administrative Court (judge A. Mirzoyan) guided by RA Administrative Procedure Code article 35 part 1, RA Administrative Procedure Code articles 76 and 79, RA Civil Procedure Code article 144, on 9th July 2009, issued decision №VD/3275/05/09 “On Rejection of the Application.”
By considering the appeal brought by “Transparency International Anti-corruption Center” public organization, “Helsinki Citizen’s Assembly Vanadzor Office public organization and “Ecodar” environmental public organization against the decision of RA Administrative Court from 09.07.2009 ”On Rejection of the Application”, RA Administrative Court, composed of three judges (judges A. Arakelyan, K. Matevosyan, K. Baghdasaryan), issued decision №VD/3275/05/09 on “Rejection of the Appeal” on 28.07.2009. 

By considering the cassation appeal of “Transparency International Anti-corruption Center” public organization and “Ecodar” environmental public organization against decision of RA Administrative Court from 28.07.2009 on “Rejection of the Appeal”, the Civil and Administrative Chamber of Cassation Court of Republic of Armenia adopted a decision, according to which it decided: “To settle the claim partially. To overturn the part of the decision of RA Administrative Court from 28.07.2009 on rejection of the appeal of “Ecodar” environmental PO and to change it in order to satisfy the appeal of “Ecodar” environmental PO. To leave in legal force the part of the decision on rejection of the appeal of “Transparency International Anti-corruption Center” PO.
On 11.12.2009 RA Administrative Court (Judge A. Mirzoyan) took into proceedings the application of “Ecodar” environmental public organization against RA Government, RA Ministry of Nature Protection, RA Ministry of Energy and Natural Resources and the Third Person - “Armenia Copper Program” CJSC.

The Plaintiff - “Ecodar” environmental public organization mentioned in its application the following:
“On 8th February 2001 “Armenia Copper Program” CJSC was issued license №HV-MSH-13/33 for exploitation of mine of Teghut for 25 years. According to official position of RA Government that license was provided through a tender process. 

On 23.03.2004, “Armenia Copper Program” CJSC was given special license №HV-L-14/90 for exploitation of copper-molybdenum deposit of Teghut with a license period from 08.02.2001 till 08.02.2026. On 08.10.2007, “Armenia Copper Program” CJSC on the one side and RA Ministry of Trade and Economic Development and RA Ministry of Nature Protection on the other side signed a license agreement №316 with purpose of using the earth’s resources. Annex 4 attached to the agreement is deemed to be an inalienable part of the agreement. According to annex 3, during 9 months after the effective date of the agreement, recalculation of mineral reserves shall be conducted and materials shall be presented for the state expertise of earth resources, after which, within 8 months, the appropriate alterations into the mine exploitation project and agreement shall be made. 

On 29th of December, 2005 “Armenia Copper Program” CJSC was provided special exploration license №21 with the aim of exploitation of mineral resources. For a project document for exploration activities the license referred to the project on “Exploration of Earth Resources in Teghut Deposit Area of Lori Marz.”
On 4th of May, 2006 “Armenia Copper Program” CJSC on one side and RA Ministry of Nature Protection on the other concluded the license agreement №140 “For Exploration with the Aim of Exploitation of Earth Minerals.”

In January 2005 “Armenia Copper Program” CJSC completed “Technical and Economic Justification for Construction of Teghut’s Ore-processing Enterprise” (TTH).

Upon the instruction of “Armenia Copper Program” CJSC, the “Institute of Mountain Metallurgy” CJSC carried out environmental impact assessment (EIA) for Teghut’s ore-processing plant. EIA documents were presented for expert examination for environmental expertise. Ministry of Nature Protection State Non-commercial Organization (SNCO) “Environmental Expertise” gave a positive conclusion №BP-31 for the given presented. Conclusion was approved by RA Minister of Nature Protection on 03.04.2006.

The final part of the conclusion states that: “”Environmental Expertise” SNCO issues a positive conclusion to the EIA of Teghut’s Ore-processing Enterprise with a mandatory condition to take into consideration the above-mentioned comments and recommendations in the design stage of Teghut’s copper-molybdenum mine and ore-processing plant.” 

“Institute of Mountain Metallurgy” CJSC developed a working (project) document. 

On 07.11.2006, “Environmental Expertise” SNCO issued positive conclusion №BP-135 on the working project document for exploitation of Teghut’s copper-molybdenum ore-processing plant and the 1st phase (8 years) of the mining. On the same day the report was affirmed by RA Minister of Nature Protection.

RA Government adopted decision №128-A from 11.06.2005 and interagency commission was formed to coordinate the assisting activities to promote the program of development of Teghut’s deposit. It was instructed to: 
a) discuss and approve the list of assisting activities to promote development program for Teghut deposit during 15 days with involvement of “Armenia Copper Program” CJSC;
b) coordinate works in accordance with the list of assisting activities for promoting development program of Teghut deposit;
c) update regularly the RA Prime minister about the course of activities.
During the session of the interagency commission on coordination of activities to promote Teghut deposit development program on 30.09.2005 the concept of the program of exploitation of copper-molybdenum Teghut deposit was approved. The concept was not gone through EIA. 

On 23.03.2006, a public hearing on exploitation program of Teghut’s copper-molybdenum deposit and EIA of Teghut’s ore-processing plant was held in Alaverdi city with participation of affected communities, social unions, citizens and relevant state structures. 
On 01.11.2007 RA Government adopted decision №1278-N on “Changing the Purpose of Lands and Allocation of Plots for Implementation of the Program on Exploitation of Teghut Copper-molybdenum Deposit.” This decision relates to forest lands which are owned by the state and located in administrative boundaries of Shnogh and Teghut rural communities, also to lands which are owned by these communities, presented in respective annexes. At the same time this decision allowed cutting of 357 hectares of forest cover in that area, and giving 200.900 hectares under to the open-pit with the right for lease and 274.526 hectares under the construction of ore-processing plant and other supportive structures with the right for construction to “Armenia Copper Program” CJSC for 50 years, without competition with price equal to the annual rate of yearly land tax.

On the same day, 01.11.2007, RA Government adopted a decision on “Recognizing the Exclusive Supreme Public Interest in Some Areas within the Administrative Boundaries of Shnogh and Teghut Rural Communities of Lori Marz of Republic of Armenia and Changing the Purpose of Lands.” The decision recognized the exclusive supreme public interest for about 81,483 hectares of agricultural lands possessed by natural and legal persons. The decision recognized “Armenia Copper Program” CJSC as the obtainer of the mentioned areas. It was also decided that part of the pointed lands are transferred into the category of industrial, earth resources usage and other industrial land categories, while the other part into the energy, transportation, communication and communal infrastructures. The decision, with exception of points 4 and 5 has entered into force on the 10th day after official publication, while points 4 and 5 have done that from the moment of the transfer of the property mentioned by the decision to the obtainer. 
Since April, 2008 “Armenia Copper Program” CJSC is cutting in places which were granted it by RA Government’s decisions. 

Plaintiff has pointed that the abovementioned administrative acts have violated RA Constitution, article 1, part 4 of article 6, article 10 and article 33.2, RA International Treaties among which the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters” (Aarhus Convention), Convention on Environmental Impact Assessment in a Transboundary Context, RA Land Code articles 46, 48, 48.1, 76 and 98, RA Water Code article 103, RA Code of Earth Resources, articles 2, 3, 5, 9, 10,11,14 and RA Law on Expert examination of impact on environment article 15 , RA Concession Law articles 13, 14, 59, 60, 76, RA Law on Plant Flora article 17, RA Law on Animal Fauna article 18.

Presenting the reasoning of violations of the above-mentioned legal acts in the lawsuit, the Plaintiff asked the following:
by the order of part 1 of article 68 of RA Administrative Procedure Code

· to recognize as expired license HV-MSH-13/33 issued to “Armenia Copper Program” CJSC on 08.02.2001 for exploitation of Teghut deposit;

by the order of article 68 of RA Administrative Procedure Code

· to render null expert conclusion №BP-31 on the environmental impact assessment endorsed by RA Minister of Nature Protection on 03.04.2006;

· to render null expert conclusion №BP-135 on the environmental impact assessment endorsed by RA Minister of Nature Protection on 07.11.2006;

· to render null RA Government decision №1278-N from 01.11.2007 on “Changing the Purpose of Lands and Allocation of Plots for Implementation of the Program on Exploitation of Teghut Copper-molybdenum Deposit;”

by the order of article 65 of RA Administrative Procedure Code

· to recognize as void special license №HV-L-14/90 issued to “Armenia Copper Program” CJSC on 23.03.2004 for exploitation of Teghut copper-molybdenum deposit. As a consequence, to recognize as void license agreement №316 for use of earth resources concluded on 09.10.2007 between “Armenia Copper Program” CJSC on one side and RA Ministry of Trade and Economic Development and RA Ministry of Nature Protection on the other;

· to recognize as void special license №21 issued to “Armenia Copper Program” CJSC on 29.12.2005 for exploration with the aim of exploitation of earth resources. As a consequence, to recognize as void license agreement №140 on Exploration of Earth Resources with the Aim of Exploitation concluded on 04.05.2006 between “Armenia Copper Program” CJSC on one side and RA Ministry of Nature Protection on the other;

· to recognize as void the concept of the program for exploitation of Teghut copper-molybdenum deposit adopted during the session of interagency commission on coordination of activities to promote Teghut deposit development program on 30.09.2005;

  by the order of article 66 of RA Administrative Procedure Code

· to compel the Respondents to forbid implementation of “Armenia Copper Program” CJSC’s operations foreseen by program of exploitation of Teghut deposit.

Court hearing was attended by H. Alumyan, the representative of the Plaintiff and H. Savzyan, “Ecodar” environmental public organization.

2. Arguments and legal position of bearings of the Respondent and Third Person
Respondent RA Ministry of Energy and Natural Resources has presented to the court its response to the lawsuit and informed that according to RA Government decision №653-N from 15.05.2008 RA Ministry of Energy and Natural resources is granted jurisdiction of the ‘authorized body’ in accordance with RA Earth Resources Code and RA Law on Provision (Concession) of Earth Minerals for Exploration and Extraction, with exception of “Section 7: Nature Protection” articles   59, 60, 61, 62 and 65 of the law. RA Ministry of Energy and Natural Resources, within the framework of own competencies and as the successor of RA Ministry of Trade and Economic Development and RA Ministry of Nature Protection for the part of issuing license and license agreements for exploration and use of earth resources, states that first claim of the Plaintiff “to recognize as expired license №HV-MSH-13/33 issued to “Armenia Copper Program” CJSC on 08.02.2001 for exploitation of Teghut deposit” has no grounding for the following reasoning:

RA Earth Resources Code (1992) had not been prescribed for the mining right. According to the law adopted on 11 November, 2002 until 03.07.2007 the notion of the ‘mining right prescribed for exclusive rights, confirmed by (special) license for exploration (special) license for mine exploitation for exploration and exploitation in concrete parts of earth resources, i.e. the exclusive right for exploration and exploitation has been considered as mining right. Article 76, part 2 of the law states that until the entry into force of the law (01.04.2003) enterprises that had the mining right shall be considered as temporary licensees for the provisional period, and the provisional period was set for 14 months following one month after the entry into force of the law. Part 3 of the mentioned article mentioned that before the entry into force of the law, in accordance with RA Earth Resources Code of 19.05.1992, those enterprises which had mining license, had the right to apply and be granted a license for mine exploitation or a special license for mine exploitation. In the given case, exploitation license MS-13/33 for Teghut copper-molybdenum deposit was issued to “Manes-Vallex” CJSC until the end of the provisional period (01.07.2004), and by 23.03.2004 replaced by special license for mining №HV-L-4/90.
Plaintiff’s fifth claim states “to recognize as void special license №HV-L-14/90 issued to “Armenia Copper Program” CJSC on 23.03.2004 for exploitation of Teghut copper-molybdenum deposit. As a consequence, to recognize as void license agreement №316 for use of earth resources concluded on 09.10.2007 between “Armenia Copper Program” CJSC on one side and RA Ministry of Trade and Economic Development and RA Ministry of Nature Protection on the other;”

In this regard the Respondent stated that on the basis of the special license for mining №HV-L-14/90 issued to the company on 23.03.2004 the company developed the project for exploitation of the deposit, which according to RA legislation passed through the following expert examinations and received positive conclusions: 
1. Environmental impact expertise (№BP-135, given on 07.11.2006);
2. Expertise for technical safety of dangerous industrial objects (№292, given on 21.11.2006);
3. Technical-technological expertise (№114, given on 28.11.2006).

In accordance with the order prescribed by RA legislation, on the basis of positive conclusions of expert examinations of the project for exploitation of deposit, on 07.10.2007, RA Ministers of Trade and Economic Development and Nature Protection and Chief Director of the company concluded a license agreement №316 for mine exploitation, thus the issuance of the mining right to “Armenian Copper Program” CJSC has been carried out in accordance with the requirements of RA legislation.  

Sixth claim of the Plaintiff is “to recognize as void special license №21 issued to “Armenia Copper Program” CJSC on 29.12.2005 for exploration with the aim of exploitation of earth resources. As a consequence, to recognize as void license agreement №140 on Exploration of Earth Resources with the Aim of Exploitation concluded on 04.05.2006 between “Armenia Copper Program” CJSC on one side and RA Ministry of Nature Protection on the other.”

Respondent stated that on the basis of special license for exploitation №21 from 29.12.2005 issued by RA Ministry of Nature Protection, on 04.05.2006 the company and RA Ministry of Nature Protection concluded license agreement №140 in accordance with the time period set up legislation. For information of the court it is reported that mining rights for Teghut’s copper-molybdenum deposit located in Lori Marz of RA are transferred by the “Armenian Copper Program” CJSC to “Teghut” CJSC in accordance with RA Minister of Trade and Economic Development order №59-A from 11.04.2008.

Mining right for exploration and exploitation of Teghut’s copper-molybdenum deposit was granted to company on the basis of the appropriate license and that exploitation project which was subjected to expert examinations and granted positive conclusions.

Touching upon second claim of the Plaintiff “to render null expert conclusion №BP-31 on the environmental impact assessment endorsed by RA Minister of Nature Protection on 03.04.2006;” the third claim “to render null expert conclusion №BP-135 on the environmental impact assessment endorsed by RA Minister of Nature Protection on 07.11.2006;” the fourth claim “to render null RA Government decision №1278-N from 01.11.2007 on “Changing the Purpose of Lands and Allocation of Plots for Implementation of the Program on Exploitation of Teghut Copper-molybdenum Deposit;” and the seventh claim “to recognize as void the concept of the program for exploitation of Teghut copper-molybdenum deposit adopted during the session of interagency commission on coordination of activities to promote Teghut deposit development program on 30.09.2005,” RA Ministry of Energy and Natural Resources informed that that are out of the ministry’s competence.
RA Ministry of Energy and Nature Resources requested the court by taking into consideration the above-mentioned, ensuring requirements of article 76 of the law and the absence of grounds to recognize as void the special license №21 of Teghut CJSC from 29.12.2005 and license agreement №140 from 04.05.2006, special license №HV-L-14/90 from 23.03.2004 and license agreement №316 from 07.10.2007, to reject the first, fifth and sixth claims of the Plaintiff.
At the court hearing the RA Ministry of Energy and Natural Resources was represented by R. Piloyan, and RA Ministry of Nature Protection by L. Gevorgyan.

Representative of RA Government who was properly notified about the time and location of the hearing did not come to the hearing of the case.
The court being ruled by part 2 of article 95 of RA Administrative Procedure Code has decided to continue hearing in the absence of representative of RA Government who was properly notified.

Third Person, the “Armenian Copper Program” CJSC has presented to the court its response and stated that on 08.02.2001 “Armenian Copper Program” CJSC was granted license №HV-MSH-13/33 for exploitation of Teghut deposit. 

The Plaintiff as the basis for the claim insists that after entering into force of RA Law on Concession the “Armenian Copper Program” CJSC, under the meaning of article 3 of the same law, had no right and thus it could not under the meaning of part 1 of article 76 be considered as temporary licensee, and thus license №HV-MSH-13/33 granted on 08.02.2001 to “Armenian Copper Program” CJSC for exploitation of Teghut deposit is expired.

RA Concession Law was adopted on 05.11.2002 and entered into force on 01.04.2003. 

Before that RA Earth Resources Code of 1992 was in force.

It has mentioned that license №HV-MSH-13/33 was granted during the operation of RA Earth Resources Code by which the notion of the “mining right” was not foreseen.

At the moment of entering into force of the law, the notion of ‘mining right’, according to current edition of RA Law on Concession article 3, part 1, paragraph 9, was presented as exclusive rights for exploitation and exploration of certain parts of earth resources and confirmed by license of exploration, special license for exploration, license for exploitation and special license for exploitation.
In the given case, the “Armenian Copper Program” CJSC until the entering into force of Law on Concession had the exclusive right for exploitation of Teghut deposit, i.e. the ‘mining right’ under the meaning of article 3 of the same law.

In addition, Law on Concession article 76 part 2 prescribes that “…Those entrepreneurial persons that had the mining right before entering into force of this law in the provisional period will be considered as temporary licensees. During this period the temporary licensee will be empowered to do all those activities which it was doing before entering into force of this law in accordance with own license.” Thus, for considering an enterprise as a temporary licensee the legislature sets only one requirement, which is the possession of the mining right before entry into force of the law.

In the given case, “Armenian Copper Program” CJSC before entrance into force of the Law on Concession did possess a mining right, consequently it was a temporary licensee during the provisional time period. 

Moreover, on 23.03.2004, “Armenian Copper Program” CJSC, in accordance with the order prescribed by Law on Concession article 76 part 3, was granted special license №HV-L-14/90 for mining of Teghut copper-molybdenum deposit. And license №HV-MSH-13/33 issued according to RA Earth Resources Code of 1992, by the force of Law on Concession article 76 part 3 paragraph 6, after the end of the provisional period, i.e. after 14 months of entrance into force of Law on Concession on 01.04.2003, was expired. 

Thus, the first claim of the Plaintiff is also unfounded, because the disputed license was expired by the force of the law, consequently the claim is subject for rejection. 

The first claim of the Plaintiff is ungrounded and unfounded for the abovementioned reasons, and thus it is subject for rejection. 

Regarding the second claim of the Plaintiff the Third Person stated that on 03.04.2006 “Environmental expertise “ SNCO issued positive conclusion on the environmental impacts №BP-31, which was approved by RA Minister of Nature Protection on the same day.

As a ground for the claim the Plaintiff claims that the conclusion did not mentioned the types of plants included in the Red Book of Armenia and the types of animals included in the IUCN lists as well as in the Red Book of Armenia. It did not mention the area of 1563 ha to be put under construction, the area of 768 ha used for the industrial purposes as well as the area covered by forests. Exploitation of Teghut deposit is and ‘proposed activity’ in the meaning of the Convention on Environmental Impact Assessment in a Transboundary Context and Armenia is ‘Party of origin’.

As a ground of nullify positive conclusion of expertise of the environmental impacts №BP-31, the Plaintiff pointed to RA Law on Basics of Administration and Administrative Proceeding article 62 part 1 paragraph ‘b’, according to which “ the administrative act is null if it was adopted by not competent administrative body”. 

In a case of the issue under consideration, the positive conclusion of expertise of the environmental impacts №BP-31, the mentioned feature is missing as the conclusion was given by the competent administrative body, i.e. RA Ministry of Nature Protection.

According to RA Government Decision №345 from 30.10.1996 on the authorized body for environmental impact expertise “to execute article 16 of RA Law on “Environmental Impact Expertise” the RA Government decides that
1. the competences of the state authorized body for realization of environmental impact expertise shall be vested in RA Ministry of Nature Protection and Earth Resources.
By pointing out article 14 of RA Law on Environmental Impact Expertise and the Convention on Environmental Impact Assessment in a Transboundary Context, the Plaintiff insists that the impacts of the activity will be extended beyond the state border of RA and consequently shall be asserted by RA Government.

As a ground for that claim, the Plaintiff takes into account the statement mentioned in the project document, that river Shnogh flows into river Debed, which in its own turn is a transboundary river and flows from Armenia to Georgia. By this ground, the Plaintiff insists that planned activity may have significant transboundary impact. 

The company stated that it makes objection to this claim by the following arguments:

a) Description of water removal, on page 33 of work design states the following: “Design solutions prevent the flow of industrial wastewater into water resources. The enterprise operates by close circulation system;”
b) Paragraph 6 of page 100 of EIA document states the following: “Down to the dumping tail it is planned to build a protective soil dam. The dam and created surface are fully isolated by clay layer thus preventing contamination of downstream water and lands by the water penetrated from the dumping tail;”

c) Paragraph 4 of page 104 of EIA document states the following: “Protective dam and created surface are fully isolated by clay layer thus preventing the flow into the environment of the water penetrated from the dumping tail;”
d) Paragraphs 1 and 2 of page 122 of EIA document state the following: “Wastewater generated from industrial and related needs are directed to the dumping tail through a channel, while the cleaned part returns to the ore-processing plant. The enterprise works with a circulating system and there is no flow of wastewater into open water basins. Wastewater generated by economic-domestic activities is cleaned from not soluble mixtures, colloid and dissolved organic substances. Clean wastewater that corresponds to respective norms is removed to river Shnogh and being mixed with its waters flows into river Debed;”
e) Page 128 of EIA document contains the following: “Thus, the cleaned wastewater, which flows into river Shnogh does not affect the normative quality of waters of the river. This statement also relates to the economic-domestic wastewater rather than industrial wastewater. 
These conclusions of EIA made as a result of a few studies confirm that that there is no any transboundary impact of the planned activity. Thus, the Plaintiff merely makes assumptions about the probability of transboundary impact resulted from Teghut deposit’s mining.

Paragraph 3.9 of the application also mentioned that the protocol of consultation with RA Prime Minister held on 20.06.2008 stated that d/ operation of the mine exclude is mentioned that “d) Exploitation of deposit rules out the transboundary impact.”

Data cited from abovementioned documents do not indicate likely significant transboundary effect. Rather the opposite, those exclude such an impact, consequently the authorized body for endorsement of the environmental expertise conclusion №BP-31 is RA Ministry of Nature Protection and not RA Government as insists the Plaintiff.

Moreover, there is no any feature to correspond to ones set in RA Law on Basics of Administration and Administrative Proceeding part 1, article 62 too, because 

a) Conclusion states that it is given by “Environmental Expertise” SNCO of RA Ministry of Nature Protection and approved by RA Minister of Nature Protection.

b) The act clearly states that it is given to “Armenian Copper Program” CJSC and regulates activities related to project documents of EIA of Teghut ore-processing plant
c) The act does not put any duty on the addressee and does not grant any right.

Thus, №BP-31 is given by the competent body, consequently grounds for recognizing it as null are absent and the claim of the Plaintiff is unjustified. 
Regarding the third claim of the Plaintiff the company reported that on 07.11.2006 “Environmental Expertise” SNCO issued positive expertise conclusion on environmental impacts №BP-135, which was approved on the same day and the mentioned arguments are fully applicable for this claim too.

Positive expertise conclusion on environmental impacts №BP-135 affirmative report is given by the competent authority thus there are no grounds prescribed by law to recognize it null and the claim of the Plaintiff is not justified.

Regarding the forth claim of the Plaintiff to render null RA Government decision №1278-N from 01.11.2007 on “Changing the Purpose of Lands and Allocation of Plots for Implementation of the Program on Exploitation of Teghut Copper-molybdenum Deposit,” the Third Person stated that on 01.11.2007 RA Government adopted decision №1278-N.

To justify the claim the Plaintiff insists that RA Land Code article 76 part 5 does not set the cases when lands owned by the state or communities  can be given for lease or by the right of construction, and also that the abovementioned lands which belong to the state and communities were given to “Armenian Copper Program” CJSC for lease with the right of construction by RA Government, and not by the head of marz or chiefs of communities, which according to Plaintiff is being required by the abovementioned provision.

This claim of Plaintiff is ungrounded because it does not provide any proof about the fact on allocating lands to “Armenian Copper Program” CJSC.

Thus, grounds for recognizing null RA Government decision №1278-N “Changing the Purpose of Lands and Allocation of Plots for Implementation of the Program on Exploitation of Teghut Copper-molybdenum Deposit” are absent.

Regarding the fifth claim of the Plaintiff to recognize as void special license №HV-L-14/90 issued to “Armenia Copper Program” CJSC on 23.03.2004 for exploitation of Teghut copper-molybdenum deposit based on article 65 of RA Administrative Procedure Code, as a consequence, to recognize as void license agreement №316 for use of earth resources concluded on 09.10.2007 between “Armenia Copper Program” CJSC on one side and RA Ministry of Trade and Economic Development and RA Ministry of Nature Protection on the other, the company responded that on 12.03.2004 RA Ministry of Trade and Economic Development issued special license №HV-L-14/90 to “Armenian Copper Program” CJSC for mining of Teghut copper-molybdenum deposit. 

On 08.10.2007 license agreement №316 “On use of earth resources with purpose of exploitation,” was concluded between RA Ministry of Trade and Economic Development on one side and “Armenian Copper Program” CJSC on the other.

As a ground for its claim the Plaintiff insists that special license №HV-L-14/90 does not mention the plot and spatial plan of the mining, that the sole existence of exploitation license cannot be considered as 'mining right' and at the very moment of entering into force of Law on Concession the “Armenian Copper Program” CJSC under the meaning of the law was not considered as a subject who owns ‘mining right’ and “Armenian Copper Program” CJSC in the provisional period was not considered as a temporary licensee .
For representing this claim the Plaintiff take as a basis article 65 of RA Law on Basics of Administration and Administrative Proceeding. According to part 1 of article 71 of RA Administrative Procedure Code, in the case if disputable complaint the application may be submitted to court after 2 months of entry into force of the administrative act.

The license, validity of which is now questioned, was granted on 23.03.2004. It entered into legal force on the moment of concluding of license agreement №316 on using earth resources with purpose of exploitation, i.e. in 08.10.2007. Application was submitted to the court on 25.06.2009, thus the Plaintiff has missed the terms for filing the lawsuit set forth by law. 
Plaintiff has also missed the term for appealing the act in administrative manner in 6 months, as prescribed by point RA Law on Basics of Administration and Administrative Proceeding article 71 part 1 paragraph 'b'  and thus that “act becomes indisputable.” 

License №HV-L-14/90 on mining of Teghut copper-molybdenum deposit entered into force on 08.10.2007, thus the term to file a lawsuit with the given claim prescribed by law has been omitted.
Regarding the sixth claim of the Plaintiff to recognize as void special license №21 issued to “Armenia Copper Program” CJSC on 29.12.2005 for exploration with the aim of exploitation of earth resources, and as a consequence, to recognize as void license agreement №140 on Exploration of Earth Resources with the Aim of Exploitation concluded on 04.05.2006 between “Armenia Copper Program” CJSC on one side and RA Ministry of Nature Protection on the other, the company stated that on 29.12.2005  RA Ministry of Nature Protection issued to “Armenian Copper Program” CJSC special license №21 for exploration with the aim of exploitation of earth resources.
On 04.05.2006 RA Ministry of Nature Protection and “Armenian Copper Program” CJSC concluded license agreement №140 on Exploration of Earth Resources with the Aim of Exploitation.

As a ground for the claim the Plaintiff insists that special license №21 position data for the granted plot for exploration differ from those contained in agreement №316 on using earth resources with purpose of mining.

The license, validity of which is now questioned by Plaintiff, was granted on 29.12.2005. It entered into legal force at the moment of conclusion of license agreement №140 on Exploration of Earth Resources with the Aim of Exploitation, i.e. on 04.05.2006. Application has been presented to the court on 25.06.2009, and thus the Plaintiff at the moment of presentation the complaint has omitted the term prescribed in RA Administrative Procedure Code Article 71 paragraph 1.

The Plaintiff also has missed the term prescribed by RA Law on Basics of Administration and Administrative Proceeding article 71 part 1 paragraph 'b', which is 6 months and after which the administrative “act becomes indisputable.” 
Special license for exploration №21 was issued on 29.05.2005, entered into force on 04.05.2006, consequently by the Plaintiff the time for presenting the lawsuit for the given claim was omitted.

Regarding the seventh claim to recognize as void the concept of the program for exploitation of Teghut copper-molybdenum deposit adopted during the session of interagency commission on coordination of activities to promote Teghut deposit development program on 30.09.2005, the Third Person stated that the Plaintiff as a reasoning for the claim insists that the concept was not subjected to environmental expertise. Interagency commission committed an action, which is purely prohibited by the law.

RA Law on Basics of Administration and Administrative Proceeding article 71 part 1 paragraph 'b' prescribes 6 month time period for appealing the act in administrative manner. According to this norm “In case of disputing the complaint the application can be submitted to the court during 2 months after entrance into force of the administrative act”.

In the instant case the disputed concept was adopted on 30.09.2005 and the complaint was presented to the court on 25.06.2009, consequently by the present claim the term for presenting the claim prescribed by law was omitted.

Moreover, the Plaintiff did not justify that the disputed act is an administrative act, thus the claim also lacks the subject.

Regarding the eighth claim to compel the Respondents to forbid implementation of “Armenia Copper Program” CJSC’s operations foreseen by program of exploitation of Teghut deposit, the company stated that according to article 66 RA Administrative Procedure Code with a compelling claim the Plaintiff may demand adoption of that favorable administrative act the adoption of which was rejected by administrative body or which it did not adopt.
In the given case the Plaintiff has not provided any evidence, which would justify that the Plaintiff applied to administrative body for adoption of a reasonable administrative act and was rejected or has not received an answer. Consequently, the Plaintiff has not fulfilled the requirement of article 66 of RA Administrative Procedure Code, and in which case the Plaintiff has no right to present a compelling claim.
Furthermore, after the receipt of positive conclusion of environmental expertise №BP-31 and №BP-135 from RA Ministry of Nature Protection, the Plaintiff has not provided any evidence that “Armenian Copper Program” CJSC did not start activities of program. Whereas “Armenian Copper Program” CJSC started implementation of the following activities prescribed by program, which was also publicized by mass media. Consequently, the expertise conclusions have not lost their power according to article 11 of RA Law on Environmental Impact Expertise, as insisted by the Plaintiff. Consequently, the material-legal basis to close-down, suspend or prohibit the respective operation of “Armenian Copper Program” CJSC are absent.
The compelling claim to prohibit “Armenian Copper Program” CJSC from implementation of activities within the scope of program of exploitation of Teghut deposit is ungrounded and must be rejected. 

At the trial Third Person “Armenian Copper Program” CJSC was represented by R. Badalyan.

3. Facts that bear essential importance for the case, justifications and conclusions of RA Administrative Court

By examining the presented written evidences and by evaluating each of those based on comprehensive, full and objective examination of all evidences of the case and by internal conviction, the court concludes that the complaint is apparently ungrounded and subject for rejection for the following justification.

“Ecodar” environmental public organization by present application demands: 

by the order of part 1 of article 68 of RA Administrative Procedure Code

· to recognize as expired license HV-MSH-13/33 issued to “Armenia Copper Program” CJSC on 08.02.2001 for exploitation of Teghut deposit;

by the order of article 68 of RA Administrative Procedure Code

· to render null expert conclusion №BP-31 on the environmental impact assessment endorsed by RA Minister of Nature Protection on 03.04.2006;

· to render null expert conclusion №BP-135 on the environmental impact assessment endorsed by RA Minister of Nature Protection on 07.11.2006;

· to render null RA Government decision №1278-N from 01.11.2007 on “Changing the Purpose of Lands and Allocation of Plots for Implementation of the Program on Exploitation of Teghut Copper-molybdenum Deposit;”

by the order of article 65 of RA Administrative Procedure Code

· to recognize as void special license №HV-L-14/90 issued to “Armenia Copper Program” CJSC on 23.03.2004 for exploitation of Teghut copper-molybdenum deposit. As a consequence, to recognize as void license agreement №316 for use of earth resources concluded on 09.10.2007 between “Armenia Copper Program” CJSC on one side and RA Ministry of Trade and Economic Development and RA Ministry of Nature Protection on the other;

· to recognize as void special license №21 issued to “Armenia Copper Program” CJSC on 29.12.2005 for exploration with the aim of exploitation of earth resources. As a consequence, to recognize as void license agreement №140 on Exploration of Earth Resources with the Aim of Exploitation concluded on 04.05.2006 between “Armenia Copper Program” CJSC on one side and RA Ministry of Nature Protection on the other;

· to recognize as void the concept of the program for exploitation of Teghut copper-molybdenum deposit adopted during the session of interagency commission on coordination of activities to promote Teghut deposit development program on 30.09.2005;

  by the order of article 66 of RA Administrative Procedure Code

· to compel the Respondents to forbid implementation of “Armenia Copper Program” CJSC’s operations foreseen by program of exploitation of Teghut deposit.

According to article 108 of RA Administrative Procedure Code “An accelerated judicial proceeding shall take place in those cases when .. 5) the claim is ungrounded.”
According to article 110 of the same code “In the case of existence of the grounds prescribed by article 108 of this code administrative court immediately starts adoption of the act which settles the case in essence”. In the given case the court by taking into consideration the circumstance that the complaint is apparently ungrounded has exercised an accelerated trial and started adoption of a judicial act which settles case in essence.
According to RA Administrative Procedure Code article 3 part 1: 
“Every natural or legal person has right to apply to administrative court, as prescribed by the order prescribed by this code, if thinks that by administrative acts, actions or inactions of state and municipal bodies or their officials
1. were violated or can be violated his/her rights and freedoms prescribed by RA Constitution, international treaties, laws and other legal acts, including if

a) obstacles were created for exercising of those rights and freedoms;
b) necessary conditions were not secured for the exercise of those rights and freedoms which should have been secured by the force of RA Constitution, international treaties, laws or other legal acts;
2. He/she has been unlawfully assigned a duty;

3. He was unlawfully subjected to administrative responsibility in administrative order.
RA Administrative Court considers that according to requirements of RA Administrative Procedure Code article 3 part 1 those people who find that their right has been violated have a right to apply to Administrative Court. Administrative justice bears an addressed nature. That is to say a person can not apply to court by any or abstract demands but can apply to court when he/she is an interested person, i.e. his/her publicly subjective rights have been violated by the administrative body. 
Administrative procedure, at the first place, serves to the human and citizens’ rights, protection of personal interests. It means that administrative justice can be claimed only that person (natural or legal) asked by only the person (natural or legal) who finds that his rights and duties have been directly touched by the administration. Persons can not ask the court to verify some administration which does not relate to them personally for the sole reason that they are interested in lawful operation of administrative bodies in general. RA Administrative Procedure Code by taking this approach does not recognize (with some exceptions not related to this application) the so-called public complaint and provides only for various opportunities for judicial protection of infringed rights, i.e. subjective rights set forth by law.

According to RA Law on Public Organizations article 3 part 1 paragraph 1 “A public organization (hereafter referred to as organization) is a type of (non commercial) public association, which does not pursue the purpose of gaining profit and redistributing this profit among its members, and which in the order prescribed by the law, based on common interests, unites natural persons - RA citizens, foreign citizens and those without a citizenship - joined for satisfying of their non-religious spiritual and non-material other needs, for protecting their and other persons’ rights and interests, for providing material and non-material assistance to certain groups and for carrying out other activities for public benefit.” 
According to article 15 of the same law 
“1. For the implementation of its statutory goals, in the order prescribed by the law, the organization has the right: 

1) to disseminate information about its activities; 

2) to organize and carry out peaceful meetings, rallies, marches and demonstrations without weapons; 

3) to represent and defend the rights and lawful interests of itself and its members in other organizations, before court, the state and local self-governance bodies; 

4) to cooperate with other non-commercial organizations, including international and foreign non-governmental non-commercial ones, as well as to form unions with those organizations or become a member (participant) of unions formed by them, pertaining its independence and the status of legal entity for the purpose of carrying out coordinated activities, representing and protecting common interests; 

5) to establish separate units - branches and representations - in the order prescribed by its charter; 

6) to establish commercial organizations or participate in such organizations. 

2. The law may also stipulate other rights of organization.”
The noted article also in a clear, unambiguous and in some sense exhaustive manner prescribes rights of public organizations, because additional rights can be granted to public organizations only by law. The mentioned rights are not subject to extensive commentary. Neither RA Law on Public Organizations and nor any other law of Armenia do prescribe right for public organizations to apply by any demand or by abstract demands for judicial protection. Moreover, as follows from article 3 of RA Administrative Procedure Code, public organizations do not have not such a right.

As regards to the Aarhus Convention on Access to Information, Public Participation in decision-making and Access to Justice in Environmental Matters, which entered into force on October 1, 2001, according to article 9 paragraph 2 “In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.”

According to article 6 of RA Constitution “The international treaties shall come into force only after being ratified or approved. The international treaties are a constituent part of the legal system of the Republic of Armenia. If a ratified international treaty stipulates norms other than those stipulated in the laws, the norms of the treaty shall prevail. The international treaties not complying with the Constitution can not be ratified.”

In such circumstances it becomes important the following legal question: whether Aarhus Convention on Access to Information, Public Participation in decision-making and Access to Justice in Environmental Matters, which was joined by Armenia, grants a right to public organizations to have judicial standing in respect with this dispute.

Article 9 paragraph 3 of Aarhus Convention does not grant such a right to public organizations. According to the mentioned legal norm each Party shall ensure that representatives of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.

By the pointed legal norm the state is given an opportunity to secure only administrative or only judicial procedures, or both together. That is to say that legal norm relates to the party, i.e. the state, and by that there is no direct jurisdiction for public organizations. Thus, Aarhus Convention article 9 paragraph 3 does not grant public organizations judicial legal standing. 
Paragraph 2 of RA Constitutional Court decision №SDO-269 “On the Case of Determining the Issue of Conformity with the Constitution of RA of the Obligations Stipulated by Aarhus Convention” from 26.12.2006 states that by Convention RA took a range of obligations, particularly: “Within the framework of domestic legislation to secure by judicial system or by independent and impartial body a maximally facilitated opportunity for restoration of violated rights for persons foreseen by Convention up to creation of a system for  elimination or minimization of financial and other obstacles for access to justice.” This means that the mentioned decision one more time verifies that Aarhus Convention does not grant direct legal standing for public organizations. Moreover, such obligation does not directly follow from the mentioned Convention, as the state shall “within the framework of domestic legislation to secure by judicial system or by independent and impartial body a maximally facilitated opportunity for restoration of violated rights for persons foreseen by Convention.”
Administrative Court finds that such subjects who have legal standing are already determined by RA Administrative Procedure Code providing them an opportunity for full protection of infringed rights, which, however, do not include public organizations.

Taki№g into consideration the abovementioned and being governed by RA Administrative Procedure Code articles 59, 112-118, 108-110 and RA Civil Procedure Code articles 130-132, the Administrative Court

DECIDED

To reject the claim of “Ecodar” environmental public organization against RA Government, RA Ministry of Nature Protection, RA Ministry of Energy and Natural Resources, Third Person “Armenia Copper Program” CJSC.

To consider the issue of state duties settled.

This judgment enters into legal force one month after its publication. 

A cassation appeal against this verdict can be brought before the stipulated time for entrance into legal force of this judgment.

In a case of not committing this judgment voluntarily, it will be enforced by the service of compulsory enforcement of judicial acts at the expense of debtor.


JUDGE   



    A.Mirzoyan
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