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Comments on the documents presented 
In the environmental case mentioned above, the appellants raise within the deadline issued in the notice the following 
Comments on the documents presented 

And elaborate on the: 

Client right of the appellant and the volume of the appeal 

1. The project solicitor
 explains in her statement from 2 June 2009 that the assertion of the appellant is insufficient, as their appeal had been dismissed only to the extent that it was raised under reference on their legal status as regional authorities. Such Hungarian bodies would have in accordance with § 19 of the law on EIA no client rights. Should appeals have been raised by these bodies based on their position as “owners of premises”, as these were – as it can be read in the justification of the notice of approval – controlled for their contents and rejected alongside with the “remaining appeals”. A repeated dealing with the assertion of the appellant would be more than incomprehensible, if one were to understand the dismissal in the broad sense, which the appellants wrongly assume in connection with their dismissal. The appeal raised by the Municipality of the town of Szentgotthárd and the Self-Government of Vas county would in accordance with Austrian law be regarded in a differentiated way – in the sense of a partial dismissal and a partial rejection – because their client right resulted from different provisions and was linked to different facts, or would not be given.   
2. The project solicitor disregards basics of the administrative procedure in her explanation: 

Only the issue of the notice is of nominative force. The point of issue in regard to the appellant is obvious (see Notice, page 76, point 2). 

“The appeal of the municipality of the capitol, Budapest, the Self-Government of Vas county and the municipality of the town of Szentgotthárd are rejected as insufficient”

A separation in rejection and dismissal of the appeals raised by the appellant, which the project solicitor intends to deduce from this notice, must be considered as a fiction of the project solicitor. No twist or turn of the above mentioned and clear notice would result in a match with the notions therein. The appellants have several times raised an appeal via briefs, in which they referred to rights, resulting from their status as owners of premises. Where the difference between these appeals and the ones of the administrative bodies, as legal representatives of such premises, is does not become evident to the appellants. 

It remains further to be seen, whether the appeals of the appellants have been (partially) dealt with content-wise, as – it has already been stated above – only the notice has a normative force. However the appeals were fully dismissed content-wise and thus the client right was disapproved.  An interpretation of the notice in the sense of the point of view of the solicitor is out of question, as it has to meet a wording which is as exact as possible, and this would leave no room for manoeuvring. 
3. The project solicitor draws further attention to the fact that the EIA notice of approval was forwarded in an edictal way. Since this would be considered as delivered after two weeks, there would be no need for a repeated forwarding. The project solicitor mentions the fact that the appeal of the appellants would only be limited to the question of their client right and an appeal legitimation but to no extent to the EIA notice of approval, only for the sake of completeness. Since the notice of approval was duly forwarded to these parties as well – unless the question of the client right of the appellants is affected – and thus it is binding for them as well.  

4. The project solicitor misses in her elaboration on the edictal forwarding that binding legal consequences are only valid for clients in the proceeding. Negative consequences, such as the already mentioned foreclosure, could logically not occur if a legal subject requesting client right is not given it. Any foreclosure ex definitione is only valid for clients. 

5. Subject of the decision of the appeal authority can, in accordance with unanimous interpretations, not be more than a “case” which the authority has to decide about. In this case, however, there were no consultations about the claims of the appellant, only a mere form decision. Even though the notice contained content-wise consultations about the environmental compatibility, this claim cannot refer to the appellant, because the appellant has been deprived the full client right and along with it, all content-wise subjective rights. If the sub-authority made a mere formal or procedural law decision regarding a client, then the appellate court cannot make a decision, in accordance with constant case-law, because this would deprive the client a court in the factual issue (e.g. Constitutional Court 27 April 2004,  2004/21/0014, 30 May 1995, 93/08/0207). The subject of the appellate proceedings is, in case the sub-authority consulted in their notice not about the actual proceedings, but about their incompetence or otherwise about a proceedings-related question, just this proceeding and no investigation of a decision in merito (e.g. Constitutional Court 25 February 2009, 2007/07/0121, 12 January 1992,  92/11/0202). 

  6. The followings can be concluded:  if the legal status, corresponding the possibility of an all-round perception of client rights, i.e. the client status, is rejected, then the following dispute can only affect the question, whether the legal position represented by the authority was right or wrong in law. A content-wise elaboration is out of option, which makes any foreclosure improbable. Therefore the appellate authority can in concreto only decide on the question about the lawfulness of the rejection of appeals forwarded by the appellants. 

7. Should the appeal of the appellants prove to be lawful, then the notice has to be annulled, because the claim of client right cannot be separated from the content-wise decision, but forms legally an entity. Apart from that, the appellants, contrary to the assumption of the project solicitor, by no means limited in their right to appeal. The foreclosure mentioned by the project solicitor, which would start from the edictal forwarding of the notice, affects only the limitations of the party right, based on appeals in the proceedings in the first instance. Based on an advocacy of a partial foreclosure (in the sub-instance proceedings) the appeal cannot reach further than the (received) client right. However, the appellants have fully covered their subjective rights in the frame of the first instance proceedings. A partial foreclosure, envisioned by the project solicitor, has therefore not occurred. The appeal itself covers the entire subject of the proceedings (see the specific appeal explanation). All kinds of explanations by the appellants refer only to the justification of the appeal, have, however, no (more) impact  on the subjective rights, which the appellants could validate. 

8. However, based on constant case-law of the Constitutional Court (e.g. presented in Hengstschläger/Leeb §66 marginal number 71) or of the Environmental Senate, the Environmental Senate has within the framework of one valid appeal – presented by whichever party - unlimited competences, without this the unlimited appeal arises, and has to control (perceivable) public interests, thus the appellants enlist the following points, which until now have not (or marginally) been considered:      
The initiative is situated indubitably on the “Industrial Park Heiligenkreuz”. It is also self-evident that this conglomerate of industrial facilities matches the matter of fact of an “Industrial and Trade Park” of the attachment 1 Z18. The description of the initiative clearly states a number of networks with already settled enterprises, with energy supplies to the “Lenzing Fibers Ltd.” In the first place (notice 10). 
The law in lit e leg eit defines 25 ha as the marginal value. It should have been investigated, to which extent the initiative results in a change of the matter of fact, first and foremost § 3a, paragraph 5 has to be mentioned here. Even though one could oppose these considerations in the first hand that the EIA proceedings are implemented anyway and therefore no (additional) EIA obligation after another/further matter of fact would change anything, on second sight, a possible EIA obligation, resulting from the cited matter of fact, would have a totally different range of investigation. While the existing or future plants are the basis of the present EIA in order to define the additional burdening of the presented inception, the impacts of the individual enterprises in the Trade Park should have been cumulated with the “expansion intention”. A calculation of the additional burdening, resulting hereof, would definitely looked differently.         
In this context the attention shall be drawn to the fact that so far no investigations have been made with regard to facilities, owned by the appellants.

Both errors of procedure, listed under point 1.3, must be considered to be of importance, as they are suitable for leading to a totally different verdict. Should the appeals procedure not be amended without any greater efforts, then the notice is to be solved on the basis of these points and the legal case must be sent back to the Austrian High court of Justice. 

Municipality of the town of Szentgotthárd 

                 Self-Government Office of Vas county  


� For the sake of an easier understanding, the project solicitor, an appellant herself, shall from here on be called project solicitor in order to avoid misunderstandings. Appellants are only and exclusively those appellants listed in the title reference. 





