[Translator’s note: items in brackets and footnotes appear in the original Russian text; my notes are in square brackets.]
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Compliance Committee
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Bureau 332

Palais des Nations

CH-1211 Geneva 10

Switzerland

Dear Ms Smagadi,

The Ministry of Natural Resources and Environmental Protection of the Republic of Belarus [‘the Ministry of the Environment’] would like to thank the Secretariat of the Compliance Committee for the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters for the draft findings of the Committee regarding compliance of the Republic of Belarus with the Aarhus Convention with regards to the decision to build the Grodno HPP on the river Neman (Ref. ACCC/C/2009/37).
The Ministry has examined the findings and informs you that the Republic of Belarus takes the measures necessary for full compliance with the Aarhus Convention, primarily the constant improvement of legislation on public participation in the decision-making process, taking into consideration international experience in this regard, among other factors. Accordingly, the new Law on the State Environmental Expertiza was passed in 2009 and the Regulations on the conduct of the State expertiza and the Regulations on the conduct of OVOS
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(hereafter - the OVOS Regulations) were adopted by a resolution of the Cabinet of Ministers (appended) in 2010. The last establishes detailed requirements for the conduct of public consultations and hearings (meetings) and the content of notices of public consultations and hearings. We would also like to make the follow comments (clarifications) on the Committee’s draft findings.

Paragraphs 16-17

The legal framework regarding consent to carry out a planned economic or other activity (construction) is not exclusively limited to legislation on the State environmental expertiza. National legislation states that in each specific case, central or local government authorities may decide whether to permit construction. The State design expertiza for the planned activity is an element in this decision-making process. If the planned activity could cause substantial harm to the environment, the State environmental expertiza and public hearings take precedence over it.
Paragraph 20

Pursuant to Paragraph 25 of the Instructions for the conduct of environmental impact assessments of planned economic and other activities in the Republic of Belarus approved by Resolution of the Ministry of the Environment No. 30 of 17.06.2005 (hereafter, the OVOS Instructions), local executive and administrative bodies should if necessary provide support to the developer in organising public hearings.
Paragraph 24
Pursuant to Paragraph 44 of the OVOS Instructions, point (d) should read as follows: ‘Preparation of a record of public hearings with an appended list of comments and suggestions submitted by the public during the hearings accompanied by the grounds for their acceptance or rejection’. 
Paragraphs 36-37

A State environmental expertiza was conducted on:

- the feasibility study for the Grodno HPP (conclusions of 07.02.2003 including the conditions, among others, that public hearings be held on the design and the OVOS report be expanded to cover the findings of these hearings, and also that fishways be included during subsequent phases of the design process); 
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- the architectural design of the Grodno HPP (report of 09.09.2004 with the condition, among others, that fishways be included during the subsequent phase of the design process and that public hearings sould be held about the planned activities including groups of citizens concerned and independent experts and journalists).
See also the clarifications relating to paragraphs 16-17.

Paragraph 40

According to Article 10 of the Law on Applications by Citizens, applications [i.e. suggestions, comments or complaints] must be examined no later than one month after their registration by the public authorities.
Paragraph 41-43
The information requested by the public (paragraphs 39a and d) falls within the scope of paragraph 4d of Article 4 of the Aarhus Convention, as project documentation and the findings of the State environmental expertiza contain confidential commercial and industrial information protected by national law. In response to a request, members of the public concerned may be provided with information about the findings of the State environmental expertiza. This has indeed been the case, for example in response to the letter from the members of the Kukoli Horticultural Association regarding the proposed construction of the Neman HPP (copies of the letter and responses are appended).
Paragraphs 44, 46
See the clarifications with regard to paragraphs 16-17.

Paragraphs 48-51
The developer (the initiator of the construction of the Grodno HPP) carried out considerable work to inform the public concerned. The process began in May 2001 with an article entitled ‘The idea of an HPP on the Neman: first public hearings’ in the newspaper Birzha Informatsii. From the beginning of the consultation process, over 20 articles appeared in the national and oblast’ press: in the newspaper Vechernii Grodno No. 16 of 02.04.2003 and No. 44 of 08.10.2003, Novosti Belarusi of 30.09.2003, Birzha Informatsii No. 32 of 04.08.2003, Grodnenskaia Pravda of 29.03.2003, Izvestiia No. 33 of 22.02.2003, BDG No. 8 of 23.01.2003 and No. 68 of 15.05.2003 and others. In January 2003, Grodno oblast’ television broadcast an appearance by a representative of the developer, Hrodnaenerga, about the value of building an HPP.
The ‘declarative principle’ is currently practised in the Republic of Belarus with regard to meetings held as part of the public consultation process: a meeting is held if within the period stipulated by the notice of public consultations written declarations are received from the public concerned stating that meetings are essential.
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Paragraph 53 
Pursuant to paragraph 53 of the OVOS Instructions, the developer and the engineering design subcontractor must provide a reasoned argument for the acceptance or rejection of every comment and suggestion made during public hearings, which should be reflected in the record of public hearings. The public’s comments and suggestions on the proposed activity’s environmental impact are examined, among other things, during the State environmental expertiza. The extent to which public opinion has been taken into account in proposed design decisions is also assessed.

Pursuant to Article 5 of the Law on Local Government and Self-government, local government should, in accordance with the principles of openness and consideration of public opinion, consistently inform the public of decisions taken on important issues and the results of their implementation and allow all citizens the opportunity to consult documents and materials that directly affect their rights and legal duties.
Paragraphs 55, 62
See the clarifications relating to paragraphs 16-17 and 41-43.

Paragraph 68
As regards the procedure for recordkeeping, one copy of the project documentation submitted for the State environmental expertiza (in accordance with Paragraph 61 of the OVOS instructions, the OVOS report must include records of public hearings) and one copy of the findings of the State environmental expertiza are kept by the body that carried it out.
Paragraphs 69-70

See the clarifications with regard to paragraphs 41-43.
Paragraph 72
See the clarifications with regard to paragraphs16-17.

Paragraphs 77-79

According to Article 17 of the Law on Architectural, Urban Development and Construction Activities in the Republic of Belarus, local authorities must organise public consultation on urban development projects and questions relating to the improvement of residential areas, housing and other construction works. Under paragraph 25 of the OVOS Instructions, the local authorities must help the developer hold public hearings if necessary.
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The Law on the State Environmental Expertiza of 9 November 2009 and the Resolution of the Cabinet of Ministers No. 755 of 19 May 2010 make local public authorities responsible for the organisation and conduct of public consultations.
Paragraph 80
The restrictions on the provision of environmental information in national legislation conform to the Aarhus Convention: according to Article 1 of the Law on State Secrets, ‘state secrets’ are information protected by the State in order to prevent their unauthorised distribution and the creation of threats to national security and the constitutional rights and freedoms of citizens.

Paragraph 81

Paragraph 35 of the OVOS Regulations establishes requirements for the content of the notice of public consultations.
Paragraph 84-88

Paragraphs 32-37 of the OVOS Regulations establish requirements regarding timely and effective public notification.

Paragraph 90

Under Articles 6 and 9 of the Law on Citizens’ Applications, written applications sent to State bodies must be examined, measures must be taken in relation to the issues raised in the applications and written replies sent to the communicants. See also clarifications regarding paragraphs 41-43, 68 and 77-79.

Paragraph 91

Paragraphs 32-33 of the OVOS Regulations establish a requirement to provide the public with the OVOS Report.
Paragraph 92-93

Paragraphs 54-56 and 59 of the OVOS Instructions provide the public with the opportunity to submit comments and suggestions on design decisions relating to the proposed activity during public hearings (for a period of one month).

Paragraph 36 of the OVOS Regulations also provides for comments and suggestions from the public on the OVOS Report to be recorded throughout the public consultation period (no less than one month).

The Law on Citizens’ Applications does not impose restrictions in relation to the subject-matter of applications: 
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comments may be submitted by the public concerned on any issue. See also the clarifications regarding paragraphs 41-43.
According to Article 17 of the Law on the State Environmental Expertiza, the findings of the State environmental expertiza cease to be valid (which entails the suspension or cessation of the implementation of the project) if environmental impacts occur that were not taken into consideration in the project or other documentation that formed the basis of positive findings by the State environmental expertiza (including in the event that these factors are detailed in applications by citizens received after the State environmental expertiza has taken place).
Paragraph 94

See clarifications with regard to 41-43, 77-79, 90, 92-93.
Paragraph 95

The findings of the State environmental expertiza of the architectural design of the Grodno HPP (findings of 09.09.2004) stipulated conditions in view of comments and suggestions made in applications by citizens sent to the Ministry of the Environment. The condition regarding the construction of fishways is currently being implemented.
Paragraph 96
See clarifications with regard to paragraphs 84-88.

Paragraph 97
See clarifications with regard to paragraphs 41-43.

Attachments:
1.The Law of 9 November 2009 on the State 




Environmental Expertiza (entered into force on 21 May 


2010);




2. The Resolution of the Cabinet of Ministers No. 755 



of 19 May 2010 on Some measures to implement the Law 


of 9 November 2009 on the State Environmental Expertiza 


(entered into force on 21 May 2010);




3. A copy of the letter from the Kukoli Horticultural 



Association;




4. Copies of responses to the letter from the Kukoli 



Horticultural Association.
Yours respectfully,

Deputy Minister
[ORIGINAL SIGNED]

A.V.Lis

13 Andreev (+375 17) 200 75 49

Kliut (+375 17) 200 74 75

email: envexp@minpriroda.by

� The Belarusian party understands the term ‘development’ to mean ‘development consent’.


� The Belarusian party understands the term ‘developer’ to mean ‘proponent’.





