Communication to the Aarhus Convention Compliance Committee Concerning compliance by Georgia with the provisions of the Convention in connection with decision-making on long-term licenses for forest resources use (Ref. ACCC/C/2008/35)
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Compliance survey of the conditions of issuance of long-term licenses on forest resources use with national legislation and the requirements of the Aarhus Convention

According to the paragraph 5 of the Article 37 of the Constitution of Georgia, individuals have the right to complete, objective and timely information on their working and living conditions.  Sub-paragraph b of the first part of the Article 35 of the Forest Code defines that citizens and the representatives of public organizations are authorized to fully participate in the planning of forest management of the State Forest Fund. According to the first part of the Article 36 of the same Code, bodies authorized for managing the State Forest Fund shall consider comments and suggestions made by citizens and representatives of public organizations prior to making decisions. According to the paragraph 2 of the Article 6 of the Aarhus Convention, the public concerned shall be informed, either by public notice or individually as appropriate, early in an environmental decision-making procedure, and in an adequate, timely and effective manner. At the same time, according to the sub-paragraph b of the first paragraph of the Article 5 of the Aahrus Convention, the state shall ensure that mandatory systems are established so that there is an adequate flow of information to public authorities about proposed and existing activities which may significantly affect the environment.

Based on the above-stated, it can be concluded that the auction and the decision of holding of an auction for issuance of long-term licenses forest resources use shall be open as much as possible, public and available not only for those who will be potentially affected by this activity, but also for any stakeholder. The above-stated norms are framework provisions and when developing special executive regulations the procedures of these norms shall be defined. To analyze the statutory basis of the issuance of long-term licenses on forest resources use and develop of relevant conclusions, the Resolution #132 of the Government of Georgia “on approval of the provisions on the rule and conditions for issuance of licenses on forest use” made on August 11, 2005 (hereinafter referred as Resolution), which is a regulation actually active in this field shall be reviewed.  

First of all, it shall be noted that this Resolution is a by-law and shall be consistent with the statutory acts having higher position in the legislative hierarchy, including the Constitution of Georgia and the Forest Code of Georgia which provide for clear legislative guaranties for public participation in the environmental field. Unfortunately, the Resolution contains no provisions ensuring public participation in holding auctions. According to the paragraphs 2 and 4 of the Article of the Resolution the Ministry of Economic Development of Georgia announces auction on the basis of an administrative act which shall be published in the central newspapers 1 month prior to holding an auction. However, actually this happens only with the purpose of informing investors and not for ensuring public participation. Moreover, it is well known that means of mass media, especially internet are not available to the population of the regions, or they have limited access to them, therefore their legal opportunity to have information on planned auctions is limited.  
Since the decision on holding an auction is an administrative act, the General Administrative Code shall be analyzed. According to the first part of the Article 95 of the Code – administrative body shall ensure stakeholder participation in administrative proceedings in the cases defined by the law. Therefore, it is obvious, that besides the above-mentioned legislative acts, the General Administrative Code of Georgia also ensures stakeholders’ participation in decision-making on environmental matters. The notion of “the case defined by the law” leads to Forest Code of Georgia, which establishes perfect guarantees of public participation not to mention the Aarhus Convention, which according to the Article 6 of the Constitution of Georgia has a priority over the Georgian legislation as an international treaty and after its ratification (February 11, 2001) the Georgian legislation would be put in compliance with its provisions.

Actually, the Aarhus Convention is a regulation, which after the Constitution of Georgia establishes the general environment in the field of environmental protection, including imperative guaranties of public participation in decision-making. According to the Article 8 of the Convention, the state shall strive to promote effective public participation at an appropriate stage, and while options are still open, during the preparation by public authorities of executive regulations and other generally applicable legally binding rules that may have a significant effect on the environment. It is obvious, that the activity undertaken by the investor after obtaining the long-term license on forest resources use will have impact on the environment, even in case of strict observation of the license conditions. Therefore, the state bodies are obliged to give the opportunity to all concerned to express their positions (including positive) at the initial stage, prior to taking decisions through various public meetings and discussions.  Unfortunately, as it has been stated above, the active, or to be more precise, commonly used legislative norms (Resolution of the Government) do not contain any mechanisms for proper implementation of international commitments undertaken by Georgia through the Aarhus Convention and do not establish procedures for public participation in the process of development of executive regulations.  However, the Convention specifies all those means which are to be used for ensuring public participation, including through determination of time-frames sufficient for effective public participation and giving opportunity to pubic to make comments, which shall be taken into account as far as possible.
To clarify a matter and avoid ambiguity, the meaning of executive regulations under the Aarhus Convention shall be analyzed. In the title of the Article 8 of the Convention public participation in the process of preparation of the documents of two categories area determined:

1. Executive regulations;

2. Legally binding normative instruments. 

The meaning of legally binding normative instruments is clear: they are legislative and by-law regulations, but the meaning of executive regulations is not clear. However, the detailed analysis and observations show that executive regulations are nothing else than one-time and/or individual regulations, including the Order of the Minister of Economic Development (administrative regulation) on announcement of the auction for obtaining a long-term license on forest resource use.  There is no doubt that the commitment of public participation established by the Aarhus Convention is directly applied to the decision of the Minister on holding the above-mentioned auction. It shall be noted that public participation prior to decision-making is convenient for both the State and stakeholders. On the one hand, if a desirable decision is made on the basis of consultations and meetings with stakeholders, there will be almost no complaints from the population in the future; on the other hand the State will be able to assess the situation and implement its international commitments through considering public views as much as possible and plan further activities for harmonization of the Georgian legislation with the international one.    
The present study shows that prior to holding an auction for obtaining long-term licenses on forest resources use the Ministry of Economic Development as a state body authorized to issue licenses shall ensure participation of interested public prior to making and adequate decision on the one hand, and on the other hand, this specific case as well as similar cases shall be regulated by legally binding and detailed regulations for the purpose of elimination of legislative conflicts and harmonization of the Georgian legislation with international treaties (the Aarhus Convention).  
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