B E F O R E:

THE AARHUS CONVENTION COMPLIANCE COMMITTEE

UNITED NATIONS, ECONOMIC COMMISSION FOR EUROPE

RE:  COMMUNICATION ACC/C/2008/33

(THE PORT OF TYNE CASE)

NOTE OF THE ORAL PRESENTATION by James Eadie QC to the Committee on 24.9.09, on behalf of the Government of the United Kingdom
DEFRA
(Department for Environment

Food and Rural Affairs)

Nobel House

17 Smith Square

LONDON

SW1A  3JR

24 September 2009

Introduction

I intend, within our allotted time, to focus our presentation on the question whether the costs regime in the UK is “prohibitively expensive” under Article 9(4).  I take that course recognising that other complaints have been made:  (1) Substantive Review, (3) Acts of Private Individuals, and (4) Timing rules.  We note that those complaints are not specifically supported by the NGOs who have made submissions, in particular CAJE.  Rightly so, because they are obviously without foundation for all the reasons set out fully in our written observations.  

“Prohibitively expensive”

The question under Article 9(4) is whether the “procedures” are “prohibitively expensive”.
I start by explaining how we put our case.  There are three stages:

· The domestic courts have the capacity, they have the procedural tools, to ensure in every case that the proceedings are not prohibitively expensive.

· The concept of prohibitively expensive does not require a system to be blind to –to ignore - the series of matters that are on any view relevant to the question of how costs should fairly and justly be dealt with in the particular case
.  No system that seeks to ensure fairness to all parties in a legal dispute should be so constrained – or indeed, could be so constrained without risking the pursuit of justice.  So we say the concept does not require for example

· That the resources of a claimant should be ignored – that the poverty stricken charity and the millionaire are treated the same

· That hopeless cases should be treated the same as cases with arguable merit

· That the extent of the public interest in the case be ignored.

Consideration of these matters by the courts, we say, is not merely permissible under the Convention – but of importance.  This is supported by the guidance in the Implementation Guide:  at page 134 of the Implementation Guide the following appears [emphasis to be added]:

Finally, the Convention requires Parties to provide review procedures that are “not prohibitively expensive”. The cost of bringing a challenge under the Convention or to enforce national environmental law may not be so expensive that it prevents the public, whether individuals or NGOs, from seeking review in appropriate cases. Various mechanisms, including waivers and cost-recovery mechanisms, are available to Parties to meet this obligation.

Keeping costs down

Costs associated with going to court can include:

• Court fees,

• Attorney’s fees,

• Witness transport costs, and

• Expert fees.

These types of costs represent a substantial financial barrier for the public. Some countries

have taken steps to control them:

• In Slovakia, NGOs are exempt from paying court fees;

• In Austria, an appeal of a refusal of access to information is free of charge and the plaintiff does not need a lawyer to launch the appeal;

• In many countries attorneys’ fees are awarded to the prevailing party in a case. In the United States, in addition, members of the public bringing a case to enforce the law in the public interest may not be required to pay the defendant’s costs, even if the case is unsuccessful or dismissed.

It follows from the flexibility afforded by the Convention to Party states, as well as the inherent desirability of flexibility in addressing costs on a case-by-case basis, that reliance upon the Court’s discretion in achieving compliance with Aarhus is perfectly legitimate, providing that in practice the discretion is exercised in a way that is compatible with Article 9(4).
· It is for each state to decide how to set up its systems – to define its procedural tools – so long as it enables a just result to be reached on costs.  It is difficult if not impossible to see how a system that enables a just solution to costs to be reached in the particular case can be characterised as being prohibitively expensive.

Before turning to the principal tools available to the Courts to achieve a just and fair outcome in the individual case, I emphasise one point.  There are, as we explain in our Observations, a whole series of procedures by which environmental information obtained and environmental complaints made which do not involve the claimant or complainant in any cost whatever – the freedom of information regime provides a good example;  as does the ability to raise complaints with a series of regulatory bodies (e.g. the Environment Agency).  These are an important part of the system, whose adequacy is under attack.  You are entitled to, and we say should, take them into account.  
What then of the tools available for ensuring that the costs are not prohibitively expensive in the case of court proceedings?

I start, first, with the nature of the costs regime itself.    There are two critical points to note:

(1) There is no inflexible rule that the loser of any litigation pays.    

· The Rules of Court (CPR r.44.3) indicate that the loser will ordinarily pay.  That is entirely unsurprising as a general rule.  No system of law should be required to permit those who choose to litigate to do so for free and without risk irrespective of the merits of the claim or the ultimate outcome.   Fairness in the context of any legal dispute that goes to court must mean fairness to all the parties to the suit – not simply one of them.  The resources applied by public authorities in defending judicial review proceedings stem ultimately from the taxpayer, and it is therefore proper that the cost implications for both parties in an individual case should be taken into account.

· That the existence of such a general rule is acceptable under the Convention is clear from the Article 3(8), and indeed from the word “prohibitively” in Article 9.4 itself.

· But, in any event, it is only a general rule.  The Court has a wide discretion to make a different order if the facts of the particular case justify that course.  Thus a losing party will only have to pay the totality or indeed any part of the other side’s costs if the court considers that that is the just outcome. And there are a series of examples (UK’s Observations at [73]) in public law cases (involving e.g. Friends of the Earth and Greenpeace) in which precisely this has been done.

· It cannot properly be suggested that the existence of this flexibility to tailor the costs outcome to the circumstances of the case is objectionable part of a fair and just system.  On the contrary, we suggest it is an integral, permissible and important part of the protection against injustice.
(2) This rule needs to seen alongside two other rules of court.  First, all the rules are subject to the overriding objectives set out in the very first of the procedural rules.  They include in particular, and I quote, “saving expense” and, again I quote, “dealing with the case in ways that are proportionate to the financial position of each party”.   So the courts are actively enjoined to seek to ensure that litigation is conducted in ways that seek to minimise costs.  Secondly, there are rules governing the amount of costs that might be awarded against a party.  The governing principle is that they must be reasonable.

So the system is set up (a) with the courts proactively engaged is seeking to keep costs down (with an eye on the financial positions of both parties, (b) so that only the loser is likely to have to pay costs, (c) so that even if a person has lost, the court retains a discretion to make an order that relieves him of any obligation to do so, and (d) in relation to any amount in fact ordered, the amount itself must not and will not exceed what is reasonable.


Secondly, we place reliance on the existence of legal aid.  That is not, as we readily acknowledge, a complete answer; although where it applies the access to court is effectively free and without any risk to the claimant.  The thresholds for qualification, imposed for obvious reasons so that only those in true financial need who might otherwise be denied access to justice can be afforded such access, may exclude the prospective claimant or complainant for the reach of legal aid.  But, for all the reasons we set out in our observations, we do rely on legal aid as an important part of the overall costs regime.  In particular, two points are to be noted:

· It may well be possible in cases where a number of people are affected by an environmental issue for the claim to be made by a claimant who is eligible for legal aid, in effect as representative of the others: c.f. Edwards v Environment Agency (Observations at [52])

· It may also be possible, as the Legal Services Commission guidance indicates for claims to be brought on a partnership approach – splitting costs say between an NGO and a legally assisted claimant.
 
Thirdly, and as an alternative to legal aid, it is now possible to have a Conditional Fee Arrangement.  If the case is lost, the claimant’s lawyers agree not to charge; if they win they get an uplift.  This can be, and frequently is, combined with insurance against the possibility of the case being lost and an order to pay the other side’s costs being made.  It is said that such insurance can be prohibitively expensive.  But it is not the only tool.  It is possible to combine a CFA (dealing with the costs of your own lawyers) with a PCO (to which I will come in a moment, which deals with the risk of paying the other side’s costs).  That is what happened in the Buglife case.
Fourthly, there is the Protective Costs Order regime.  We say that this regime is of vital importance to the issues before you and provides the final piece that ensures that the costs regime is not, and cannot properly be characterised as, prohibitively expensive.  

These Orders, PCOs, specifically address the risk that a claimant might lose the case and that a costs award at least might then follow.  They meet both of the principal criticisms made of reliance upon the Court’s discretion (i.e. (a) that its exercise may be uncertain – or at least the liability remains unascertained until after the end of the case; and (b) that final liability for costs may be at an unaffordable level); and in doing so also provide a complete answer to concerns about chilling effects.  With PCOs there is certainty from an early stage, and the level of the cap may be tailored appropriately so as to avoid any meritorious claim being stifled. The regime is particularly apt to embrace environmental cases – a fact which no doubt explains why Claimants in environmental cases have increasingly availed themselves of them.

PCOs are a relatively recent development on the legal landscape – with the full range of their scope and availability only having been clarified by the Courts in decisions in the last year.  Those clarifications have had the effect of relaxing the principles on which PCOs are made, and answer the principal concerns expressed in the Sullivan report on which reliance is placed by the communicants.  The submissions of both CE and CAJE do not appear to take into account these recent developments.  We say that it is vital that the Committee does so.

The principles set out in Corner House
 now need to be read with the developments by the Court of Appeal, notably in Compton and Buglife.  They indicate that the recent, and present, practice has evolved substantially since Corner House. It has done so specifically in the context of environmental issues, and with the Courts alive to and placing reliance on the very provisions of the Convention which are under consideration here.    The regime therefore has developed and is still developing.  
As pointed out in our observations [paras 65 and 66], a proper understanding of the current practice and application of PCOs reveals the concerns expressed by CE and CAJE to be ill founded.  In particular, as we demonstrate on the basis of the recent case law

· The conditions for a grant of a PCO have been relaxed – specifically in environmental cases – and are not onerous

· The concept of public importance identified in Corner House is to be liberally applied.  The concept of “no private interest”, it is now clear, is at best now a doubtful requirement not to be applied strictly.

· The fact that a claim is environmental is a factor of obvious and acknowledged importance.  

In that context, one feature of the general costs regime, including the system for Protective Costs Orders, needs to be emphasised.  As I have indicated, the Court does have discretion at various points in the system – notably, in relation to the decision as to whether an unsuccessful litigant should pay the other side’s costs (and if so what proportion of them) and whether there should be a Protective Costs Order.  It is a discretion to be exercised on a principled basis; the principles having been developed in the case law. 

The Convention is not part of domestic law, in the sense of being directly enforceable in domestic law.  In English law, international agreements only become part of domestic law when and if incorporated into domestic law. That does not mean that they are of no effect.  On the contrary, a set of principles have been developed by the Courts as to the circumstances in which international agreements such as the Convention can be relied on in domestic courts.  Of particular note, in our context, is the principle that such agreements can be relied upon as a factor taken into account by the Courts in exercising a judicial discretion.  

It is therefore to be noted that the Courts can take into account the need for costs not to be prohibitively expensive, the requirement in Article 9(4), in considering how to exercise the discretions I have just mentioned.   That the Convention is relevant in this way has recently been expressly acknowledged by the Court of Appeal in the Morgan and Baker case (before you as Case 23) (following an earlier case in which Article 7 was taken into account in a challenge to consultation on the UK’s nuclear policy brought by Greenpeace).   The importance of this is that the exercise of discretion can take and does take the Convention’s requirement into account.

It certainly does not follow from the fact that the Convention is not directly effective in UK law that there is therefore a breach of Article 9(4).  The requirement is to have a system that does not make environmental litigation prohibitively expensive.  That is the standard, not a prescription of the route for achieving it.  States can and do achieve it in various ways. Direct incorporation of the standard itself is not required.
[Reliance is placed by CE on Commission v Ireland.  That case is not on any view authority for the sweeping proposition that a discretionary system, or procedures, cannot satisfy the ‘not prohibitively expensive’ criterion.  Such a proposition would require the State and its courts to ignore all the factors mentioned earlier which need to be weighed, and can legitimately be weighed, in deciding the appropriate, fair and equitable costs outcome in the particular circumstances of the particular case.  The ECJ did not state the proposition in these sweeping terms for good reason.  The case turned on its facts.  The discretion in question was solely the discretion of the court to decide costs issues at the end of the litigation.  That in itself, and without more, was not enough.  We do not contend that, without more, it would be.  It is of particular importance to note that PCOs were not part of the system being considered.  Given the vital part they play in securing that the procedures in the UK are not prohibitively expensive, that in itself distinguishes Commission v Ireland.   One other point is to be made on that case.  It would be wholly inappropriate, and beyond the jurisdiction of this Committee, to seek to decide or to give an opinion on questions of EU law – including specifically, the question whether as a matter of EU law the Convention has become directly effective in UK law.  In any event, even to the extent that the Convention has become part of EU law, EU law cannot affect the approach that Committee should take in its consideration of compliance of an international treaty (many of whose signatories are of course not even members of the EU).]

Finally, we say that there is no substance in the suggestion that the costs that require to be incurred in obtaining a PCO, if a prospective claimant is not eligible for Legal Aid or a CFA, cannot be characterised as prohibitive, if the procedure set out by the Courts is followed.  I do not repeat the points made at [64] of our observations.

Those then are the tools.  We say that their existence and application has in fact led to a series of environmental claims being brought.  Both private individuals and NGOs have in fact done so.  The numbers of cases is hard to pin down because so much depends on the precise characterisation of an environmental claim.  But the numbers are significant.  Moreover, NGOs have in fact intervened in cases to ensure that their voice, with the wider perspective it can offer, is heard (and given the principle that two lots of costs will almost never be awarded, we know of no case in which an NGO intervening in a case has ever been held liable for costs).

We sound a note of caution.  It is easy to assert that a decision not to seek to bring a claim was made.  Such assertions, as the Port of Tyne case itself demonstrates, need to be tested.  In particular, and taking Port of Tyne as an example:

· A complaint is made about the scope of JR.  But as the analysis of the actual complaints at para 38 and Annex 2 to our Obs makes quite clear, each of the complaints made (including eg an alleged failure to conduct an EIA) would, if well founded, have provided a basis for JR.

([86] of the UK’s Observations) 

· If there had been an arguable meritorious claim there is no reason why a PCO could not have been obtained (as in, e.g. Buglife).  The cap would have been set at an appropriate level, taking into account the means of the claimants (not necessarily at £10,000, as the Communicants suggest in their response at §31).  Even if set at £10,000, the claim of the Marine Conservation Society that this would be at a prohibitive level (even taking into account their own costs in addition) is hard to credit from a charity whose income in its latest accounts (2008)
 was over £1.2 million, with unrestricted funds of over £600,000.  [The constituent bodies of CAJE are clearly very large and well funded organisations:  the latest figures for the RSPB, for example, indicate annual income of over £100 million pounds, with 1,828 employees and some 14,000 volunteers.]

· It remains the position that none of the Communicants has chosen to reveal any details of their financial situation to support the assertion that the costs of a judicial review would have been prohibitively expensive to them.  Whatever such details would comprise, it is not apparent why a PCO would not achieve access to environmental justice, fully compliant with Article 9(4) if the indicated challenge were arguable – possibly in conjunction with a CFA, even assuming that no claimant eligible for Legal Aid were available.
We say therefore that the system in England & Wales is more than sufficient to ensure that costs are not prohibitively expensive. 

We say that there can be no warrant whatever for the extreme submission that appears to be advanced by CE inviting the Committee to recommend that those bringing environmental claims should be immune from liability for the costs of the other side, even if they lose, and should always be reimbursed their own costs, whatever the result [see p.43 of their original communication:  Tab 2]; that the “the claimant should never have to pay for the defendant’s costs” and “Instead, the defendant should pay for the claimant’s costs” [Tab 2, p.43].  That would be to require a system that positively ignored the matters I identified earlier that vary from case to case.  Properly weighing those enables fairness and justice to be achieved.  Failing to do so, or effectively precluding the court from doing so, would be thoroughly unjust.

We say that it is equally clear that the Convention does not require a universal cap to be applied in relation to costs in cases falling within its scope.  Indeed, as we argue in our written submissions [Tab 18, p.22, para 46], any such standard cap is liable to risk prohibiting some claims.  Thus, for example, if there were a rule that liability for the other party’s costs in an environmental case could not exceed, say £10,000, £5,000, or even £1,000 there would no doubt be some individuals for whom that would be prohibitive – as well as others for whom even a higher cap would not prohibit a challenge.  

We say that it is striking that CE have not brought before the Committee any proposed Claimant in a recent environmental case in which a PCO has been refused, in breach of Article 9(4), who was not otherwise eligible for Legal Aid or a CFA.  If there really were a systemic breach of the provision in Article 9(4) it would no doubt be possible to identify specific cases which had fallen through the net of measures in place to achieve compliance.  Port of Tyne is not such a case, and neither of the other two complaints that has been heard substantively by the Committee is either.

We say finally that the Committee’s focus and, in the event that you are not with me any recommendation, should be on the particular case and the application of the costs regime to it.  There is good reason for that approach in principle.  There is also a good reason in practice, given the current and major review of costs being conducted by a senior judge, Lord Justice Jackson.  Once the focus is properly placed on the Port of Tyne case, there is no indication whatever that the costs regimes would have operated in that case so as to create a situation in which the costs and the costs risk were prohibitive.  

[The other complaints]

In the briefest summary:

In relation to substantive review, the complaint is that judicial review does not enable a challenge to the substantive but only to the procedural legality of a decision.  As to that:

· The first answer to that complaint is that it appears to confuse to plainly different concepts.  A challenge to the substantive legality; and some sort of full merits review with the court holding its own trial into the facts and substituting its own judgment on those facts.  There is no entitlement in Article 9.2 or 9.3 to a full merits review of that kind.  The plain wording of Article 9.2 makes that clear: it does not refer, as it could have done, to a right to challenge the factual basis for or the merits of the decision.  The concept, deliberately chosen, is “substantive legality”.    The Implementation Guide confirms this – referring at p 128 to challenges if the “substance of the law” has been violated.

· The second answer is that judicial review plainly permits such challenges
.  It is not restricted to challenges based on mere procedural defects.  It permits challenges to the substantive decision itself on the basis that it was irrational, the matters were taken into account that should not have been, and if there is a material error of fact.  That is a jurisdiction which ensures that factual conclusions are reached on a proper basis, but nevertheless respects the fact that the assessments of fact are, and on the basis of their experience and expertise are properly, for the public body involved.

The complaint that there is not some unqualified right in all circumstances to bring claims against private individuals for breach of environmental law, is entirely hypothetical in the Port of Tyne case – it simply does not arise on the facts.  In any event, this complaint also is plainly without foundation.  There is no such unqualified right in the Convention. Enforcement, as the Implementation Guide makes clear, can be direct or indirect.  There are a wide variety of the latter mechanisms.  They extend, as we explain in Part E of the Observations (see also paras 50-51), to a variety of non-judicial remedies and complaints procedures; and a variety of different routes of challenge in the courts to challenge the acts or omissions of private individuals in breach of national environmental law. 

The complaint about time is based on the fact that claims for judicial review should be brought within 3 months of the matter giving rise to the claim.    It is however, obviously in the public interest that challenges to decisions of public authorities should be brought and determined promptly.  If the challenge is well-founded, the problem can and should be dealt with quickly.  The system has been held compatible with the ECHR in Lam v UK.   It is also important to note two things.  First, the rule is a general, not an inflexible, one – the court has discretion to extend time for good reason; and is therefore able to take account of a range of matters that might make it just and appropriate to extend time.  Secondly, a situation of ongoing unlawfulness the challenge can be brought whilst that subsists. 
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� Article 9(4), of course, expressly includes requirements that the procedures should be “fair, equitable, [and] timely” as well as “not prohibitively expensive”.


� Postscript:  Full details of the civil Legal Aid regime can be found at the Legal Services Commission website:  �HYPERLINK "http://www.legalservices.com"�www.legalservices.com� .  In particular, guidance relating to the funding code and the code itself is at:  �HYPERLINK "http://www.legalservices.gov.uk/civil/what_cases_do_we_fund.asp"�http://www.legalservices.gov.uk/civil/what_cases_do_we_fund.asp� and reports of advice given in specific public interest cases is at


�HYPERLINK "http://www.legalservices.gov.uk/civil/guidance/public_interest_reports.asp"�http://www.legalservices.gov.uk/civil/guidance/public_interest_reports.asp� 


� R (Corner House Research) v. Secretary of State for Trade and Industry [2005] 1 WLR 2600.


� The substance of the submissions in this paragraph relating to Commission v. Ireland had been prepared by the Government in advance, but they were not advanced in the oral presentation due to lack of time.  The submissions on Ireland were presented later in the hearing, in response to the Committee’s questions.


� The MCS accounts appear on the Charity Commission website at www.charity-commission.gov.uk


� This section had also been prepared for the presentation, but was not addressed in the opening due to lack of time.  The substance of the submissions was, however, advanced during the course of answering the Committee’s questions.


� See UK’s Observations at paras 28-29 and 108-113 for indications of the scope of judicial review, including the extent to which errors of fact may constitute errors of law susceptible to judicial review.
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