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INTRODUCTION

1. By an undated communication received by the Committee secretariat on 2 December 2008, complaint is made of the United Kingdom’s failure to implement Article 9 of the Convention in four general respects, three of which are said to be illustrated by the ‘Port of Tyne case’.

2. In summary, the four complaints are as follows:

(1) Article 9(2):  A failure to provide for grounds for review of substantive, and not just procedural, legality of decisions (“Substantive Review”);

(2) Article 9(4):  The prohibitive expense of proceedings (“Prohibitive Costs”);

(3) Article 9(3):  Inability to challenge the acts of private individuals for breaches of environmental laws (“Acts of Private individuals”);

(4) “Restrictive and unfair rules on timing”  (“Rules on Timing”).

3. Submissions in relation to the complaints are contained in three substantial documents (all undated), each of which has voluminous annexes:

· The original communication;

· The Communicant’s response to questions raised by the Committee;

· Submissions advanced by CAJE, a group of prominent UK-based non-governmental organisations (NGOs) specifically in relation to the complaint under Article 9(4)  (i.e. prohibitive costs).

4. The United Kingdom does not accept that any of the four complaints is well founded.  This submission seeks to respond to the relevant points made in each of the submissions identified above, as well as to address the specific questions raised by the Committee in their letter of 16 January 2009.  In very brief summary:

(1) Substantive review:  Judicial review does provide a challenge to the substantive legality of a decision, as well as its procedural legality.  There is no further requirement under the Convention for the Courts, or some other body, to re-take the decision under challenge (i.e. so that the court determined factual disputes itself, and exercised its own discretion).  Such a requirement would be unworkable and prohibitively costly in the United Kingdom, particularly in the light of the liberal rules on ‘standing’, which enable a very broad range of individuals and groups to challenge decisions by way of judicial review.

(2) Prohibitive costs:  Where costs are liable to be prohibitively expensive, there are mechanisms which can address this, and do so in practice in public interest cases generally, including environmental cases.  These mechanisms include, most notably:  Legal Aid (i.e. public funding by the Legal Services Commission); Conditional Fee Agreements (CFAs); and Protective Costs Orders (PCOs).  The jurisdiction to grant PCOs has developed over the last few years, and been clarified significantly very recently, in light of the Convention.   The Convention can be, and is in practice, taken into account by the Courts in exercising its discretionary powers.  Furthermore, the ‘one set of costs’ principle
 applied in judicial review cases also has a significantly liberalising effect on the ability of interested organisations, in particular NGOs, to make substantive submissions in environmental cases (as well as other cases of public interest).  

(3) Acts of private individuals:  These are subject to challenge in the courts, both directly and indirectly.  Another recent case before the Committee provides (Case No. 23:  Morgan & Baker) a good illustration of this.  Direct action has been brought against the alleged perpetrator of an environmental wrong, and indirect action (through challenging the adequacy of the exercise of the regulator’s powers).  The Port of Tyne case is not suggested to provide an example to the contrary.  This complaint is not only made in the abstract, but is also misconceived as a matter of fact.

(4) Rules on timing:  These rules are not unfairly restrictive.  There is appropriate flexibility in the operation of the rules, striking a justifiable balance between certainty of administrative action, and susceptibility of that action to challenge.

5. By reference to the Port of Tyne case:

(1) Substantive review:  If the complaints identified in the communication to the Committee were well founded, there would indeed be a basis for judicial review of the decision to allow, or continue to permit, dredging, and otherwise challenge the acts of which complaint is made.

(2) Prohibitive costs:  If a challenge had been made, the claimants would have been able to seek, and would be likely to have obtained, a Protective Costs Order.  This would have prevented the costs from being prohibitively expensive.

(3) Acts of private individuals:  not applicable.

(4) Rules on Timing:  There is no reason why the rules on timing would have prevented a successful challenge, if otherwise well founded.  In 2008, it would not have been necessary to have sought to challenge the original permit in 2004, if any public body were continuing to act unlawfully in relation to the permitting of the site.

6. In reality, it may therefore be seen that there were domestic procedures available to the Communicants to challenge the matters complained of in relation to the Port of Tyne case, which would have enabled them to have access to justice.  They did not avail themselves of those opportunities.

7. The United Kingdom Government does not accept that the complaints made in relation to the conduct of public bodies in relation to the Port of Tyne case are well founded.  However, it is unnecessary for the purposes of this complaint to debate the merits of the hypothetical challenge that was never made.  It would also be unrealistic and impractical to seek to determine the merits of this hypothetical challenge (given that full evidence would be required from the various bodies and interested parties involved).   Nothing in this submission should be taken as indicating that the challenge would in fact have been well founded.  Nevertheless, the submission proceeds on the assumption that the challenge was at least capable of being well founded.

A. THE ROLE OF THE CONVENTION IN THE UK

8. The Aarhus Convention is an international treaty, which the United Kingdom fully recognises and accepts is binding on it as a matter of international law.  It is also reiterated that the Government fully supports the aims and objectives of the Convention, and its proper implementation in the United Kingdom
. 
Domestic law

9. The legal role in domestic law requires some consideration.  A convenient starting point is as stated by the Court of Appeal in Morgan & Baker v. Hinton Organics Ltd
:

“For the purposes of domestic law, the Convention has the status of an international treaty, not directly incorporated. Thus its provisions cannot be directly applied by domestic courts, but may be taken into account in resolving ambiguities in legislation intended to give it effect (see Halsbury's Laws Vol.44(1) Statutes para.1439)). Ratification by the European Community itself gives the European Commission the right to ensure that Member States comply with the Aarhus obligations in areas within Community competence (see Commission v France case C-239/03 (2004) ECR I-09325 [25]–[31]). Furthermore provisions of the Convention have been reproduced in two EC environmental Directives, dealing respectively with Environmental Assessment and Integrated Pollution Control ….”  [§22]
10. Notably, Morgan & Baker was a private law case:  it was a case brought by individual members of the public against the operator of a composting site.  It was not a challenge to the acts or omissions of a public authority.

Direct effect

11. As referred to by the Court of Appeal, two EC Directives reproduce provisions of the Aarhus Convention.  EC Directives have direct effect as against the State in UK law (subject to being sufficiently precise and unconditional).  In particular Directive 2003/35/EC: (‘the Public Participation Directive’) amends:

(1) Directive 85/337/EEC (‘the EIA Directive’), which now contains Article 10a, mirroring the terms of Article 9(2) for the purposes of acts and omissions falling within the scope of the Directive. Article 10(a) also imports the requirements of Article 9(4) as to “fair, equitable, timely and not prohibitively expensive” in respect of the procedures to be provided.

(2) Directive 96/61/EC (‘the IPPC Directive’), which now contains Article 15a, with similar effect to Article 10a in the EIA Directive.

12. As stated above, as EC Directives the provisions of the PP Directive should be given direct effect by the Courts in the United Kingdom, as against the State, in the absence of appropriate implementing legislation, subject to the requirement of being sufficiently precise and unconditional.  The Government is not aware of any decision in the UK Courts in which the contrary has been found.  Indeed, Article 10a of the EIA Directive was given direct effect in the case of R (Louisa Baker) v. BANES and Secretary of State [2009] EWHC 595 Admin at §48.
 – a challenge related to the subject matter of Case 23 before the Committee.
Cases falling outside the Public Participation Directive

13. The Aarhus Convention has an important significance in UK law, even where EC legislation is not of direct effect.  This was set out in the Government’s letter of to the Committee in the Morgan & Baker case (case 23) which is currently before the Committee.  The contents of this letter were cited without criticism by the Court of Appeal.

“To which procedures and remedies in this kind of case do the provisions of article 9, paragraphs 3 and 4, of the Convention apply?

The rights and obligations created by international treaties have no effect in UK domestic law unless legislation is in force to give effect to them, i.e. they have been ‘incorporated’. The provisions of the Aarhus Convention cannot therefore be said to apply directly in English law to any particular procedure or remedy. There is, however, in English law a presumption that legislation is to be construed so as to avoid a conflict with international law, which operates where legislation which is intended to bring the treaty into effect is ambiguous. The presumption must be that Parliament would not have intended to act in breach of international obligations. 

In the kind of case in question, i.e. a claim by one private party against another in nuisance, the rules which govern civil court procedure in England and Wales (the CPR 1998 or ‘CPR’), as laid down in secondary legislation under powers in the Civil Procedure Act 1997 , are therefore, insofar as they are ambiguous/discretionary rather than clearly prescriptive, to be construed so as to be consistent with art.9(3) and (4) of the Convention. 

The procedure to challenge acts or omissions by public authorities for contravention of provisions of national law relating to the environment is also prescribed in the CPR and the same therefore applies.””

14. The Court of Appeal made the following reference to that letter:

“from the point of view of a domestic judge, it seems to us (as the DEFRA statement suggests) that the principles of the Convention are at the most something to be taken into account in resolving ambiguities or exercising discretions (along with other discretionary factors including fairness to the defendant). [§44]

15. As is apparent from the Court of Appeal’s judgment, and is re-emphasised in these observations, as a matter of law the provisions of the Convention are to be taken into account by the Courts, and are provisions to which they should have regard in exercising their discretion as to costs.  This is so even in a case (such as that in Morgan & Baker) falling outside the scope of the EC Directives.  As appears from Annex III, this is in fact what appears to be happening in practice where the provisions of the Convention are raised and relied upon.
16. Although relating to Article 7, rather than Article 9, of the Convention, the approach is well illustrated by the recent case challenge to the UK’s nuclear policy brought by Greenpeace
, in which the judge stated:
“Whatever the position may be in other policy areas, in the development of policy in the environmental field consultation is no longer a privilege to be granted or withheld at will by the executive. The United Kingdom Government is a signatory to the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (the Aarhus Convention).

…

Given the importance of the decision under challenge—whether new nuclear build should now be supported—it is difficult to see how a promise of anything less than “the fullest public consultation” would have been consistent with the Government's obligations under the Aarhus Convention.”
EC approval of the Convention

17. At Annex III of the original communication (and rehearsed and developed at some length in their Response to the Committee’s questions at Appendix II, §13 to 23), the Communicants have raised an argument that the Convention is directly applicable in UK law, whether or not embodied in EC Directives.  This is on the basis that the EC has ratified and approved the Convention, by its Decision of 17 February 2005  (2005/370/EC).

18. This argument, as far as the Government is aware, has not been raised (let alone adjudicated upon) in any UK Court.  It is accepted that agreements concluded by the Community form an integral part of the Community legal order. However, a full consideration of the exact legal effects of this would also require analysis of the effect of Article 300(7)  of the EC Treaty, as well as the impact of ECJ case law, such as Case C-300/98 Christian Dior, and more recently in Case C-431/05 Merck Genericos.  It is not obvious how the Council could have expressed itself as it did in the Annex to the decision if it were intended that the approval of the Convention by the EC should make its terms directly effective as against Member States, that is to say that individuals would be entitled to rely on the Convention directly in domestic proceedings. The declaration of competence makes it clear that Member States have competence in relation to matters falling within article 9(3) and are therefore responsible for the implementation of these provisions into their national law 
.

Nevertheless, for the purposes of the present complaint, it is unnecessary and indeed inappropriate for the Committee to reach a conclusion as to the question of Community law raised by the Communicants’ argument as to the effect of the Council Decision.  The position of the United Kingdom is that whether by direct or indirect effect, compliance with the Convention is achieved.  

B. IMPLEMENTATION OF ARTICLE 9 IN THE UK
19. On 6 June 2008 the United Kingdom submitted its Implementation Report to the Third Meeting of the Parties to the Convention (at Riga)
.  That report followed a process of public consultation, including with NGOs (see §2 of the Report).  Specifically, section XXVIII addresses Article 9 and its implementation.  This section of the Report constitutes the starting point for the United Kingdom’s position in relation to the complaints made in the present communication.  For ease of reference, the full text of section XXVIII is annexed to these Observations:  Annex 1.

20. In relation to costs, the following views of stakeholders were recorded at section XXIX of the 2008 Implementation Report:

“117. Stakeholders are pleased that the UK Government accepts that costs are relevant consideration in the context of article 9, paragraph 4, of the Convention. However, two stakeholders highlighted that financial difficulties remain in bringing environmental cases. Responsibility for civil costs issues rests with the Ministry of Justice, and over the last year, Defra and the Ministry of Justice officials have been examining these issues.”

21. As referred to in the Communicants’ submissions before the Committee, there is a wholesale review of costs in civil litigation underway in the United Kingdom.  Lord Justice Jackson has been appointed to perform this review, and has produced an interim report
.  Chapter 36 is devoted to the costs of Environmental Litigation.  His final report is due in December 2009.

22. Unsurprisingly, the communicants and CAJE have laid considerable weight on the conclusions of the ‘Sullivan Report’, produced in May 2008:  ‘Ensuring Access to Environmental Justice in England and Wales’.   In the foreword Mr Justice Sullivan suggested that “For the ordinary citizen, neither wealthy nor impecunious, there can be no doubt that the Court’s procedures are prohibitively expensive.”   As set out below, that suggestion must now be reviewed in the light of the latest position in relation to PCOs.   Although not (at least currently) going as far as the recommendations made in the Sullivan report, PCOs do now – in conjunction with the other means of facilitating access to civil justice in public interest cases – fill what may otherwise have been argued to be a gap in full compliance with the requirements of Article 9.

23. The following matters may be considered to be significant by way of context to the present communication:

(i) No complaint against the United Kingdom has been adjudged admissible by the Committee since ratification of the Treaty in 2005, until the three that are currently under consideration by the Committee, communicated in 2008 (Cases 23, 27, and 33).  Thus, at least at the present time, there has never been a substantiated complaint against the United Kingdom to the Committee.

(ii) Environmental issues have generated a large amount of litigation before the national courts, across a range of fields.  Precise statistics are not readily available, but a review of reported cases indicates that both private individuals and NGOs (including those appearing as members of CAJE) frequently bring environmental claims before the courts.  It has been suggested that there may currently be in the region of 150 environmental claims a year
  for judicial review alone.  This volume of litigation does not tend to indicate that there is a systemic problem with access to environmental justice in the United Kingdom.

24. The United Kingdom is by no means complacent about the issue of the costs of civil litigation generally and public interest cases (including environmental cases) in particular.   Nevertheless, while recognising there may remain scope for further improvement in access to justice, the United Kingdom considers that its existing costs regime is compliant with  the standards required by Article 9 of the Convention.  This is achieved, as explained further below, through the provision of existing mechanisms, in conjunction with the ability for the provisions of the Aarhus Convention to be taken into account in avoiding costs that are ‘prohibitively expensive’ in any case.  In relation to Protective Costs Orders in particular, the development is relatively recent and still being evolved by the Courts.

Aarhus, as applied in practice

At Annex III below are extracts from various court decisions in which the Convention has been considered.

C. SUBSTANTIVE REVIEW:  Complaint 1

25. This complaint is advanced by the Communicants (but not by CAJE, who do not support or make any submissions on this point) on three demonstrably mistaken assumptions:

(1) That judicial review does not enable challenge to the substantive legality of a decision, only its procedural legality; and 

(2) That Article 9(2) and/or Article 9(3) require a full “merits review” – in other words with the Court rather than the primary decision-maker determining matters of fact and exercising its own discretion.

(3) That the requirements of Article 9(2) and 9(3) are the same in relation to the need for a review of substantive legality.

Judicial Review and substantive legality

26. That judicial review encompasses substantive legality is elementary.  Thus, Michael Fordham QC in the ‘Judicial Review Handbook’ (5th ed, 2008), in considering classification of grounds for judicial review states:

“The most popular classification is the threefold division into illegality (unlawfulness), irrationality (unreasonableness) and procedural impropriety (unfairness).  These heads are neither exhaustive nor mutually exclusive.  The classification is valuable, resting on two important distinctions:  one between substance (unlawfulness and unreasonableness) and procedure (procedural unfairness); the other between hard-edged questions (unlawfulness and unfairness) and soft questions (unreasonableness).”  §45.1 at p.443.  [emphasis added]
27. Thus, if a decision-making body has acted beyond its powers, or taken an irrelevant matter into consideration, or considered an irrelevant matter, or acted irrationally, then that decision is susceptible to challenge by judicial review.   More recently a ground for judicial review of ‘material error of fact’ has emerged.  These are matters of substantive legality.  Notwithstanding assertions in the communication such as “… the jurisprudence of the English courts in relation to judicial review at the present time does not in practice allow courts to review the substantive legality of a case”  (at §8 i a) it does not appear that communicant is seriously suggesting that this is so.  On analysis, the communicants’ submission is to equate an entitlement to challenge the substantive legality of a decision, with an entitlement to challenge a decision before a fact-finding body able to substitute its own discretion for that of the primary decision maker (i.e. what is sometimes termed a ‘full merits review’).

No entitlement to a full merits review

28. There is no entitlement arising from the wording of Article 9(2), or 9(3)or otherwise, to a ‘full merits review’:

(i) The plain wording of Article 9(2) (“the substantive and procedural legality of any decision [etc.]” does not suggest that a full merits review is required.  On the contrary, the ‘substantive and procedural legality’ appears precisely to reflect the scope of judicial review in the United Kingdom.  If it had been intended to convey a right to challenge “the factual basis of any decision [etc.]”, then no doubt those drafting the Convention would have said so.  They did not.
(ii) There is no suggestion in the Aarhus Implementation Guide that a full merits review is required.   On the contrary, the Guide states at page 128 that “The public concerned within the meaning of this paragraph can challenge decisions, acts or omissions if the substance of the law has been violated (substantive legality) or if the public authority has violated procedures set out in law (procedural legality)...” (Emphasis added).
(iii) There is nothing inherently inappropriate about entrusting the primary decision, including the making of factual assessments, to a public body.  Such a public body is likely to have considerable expertise and experience in relation to the matters before it, which specialist expertise and experience is not available to a judge, given the generalist judiciary of the Courts in the United Kingdom.

(iv) The costs and delays associated with a full merits review would be prohibitive.  If the court were to have to determine for itself the facts, there would be prolonged hearings, involving the preparation of expert evidence and witness statements, the calling and cross-examining of oral evidence, and so on.  The costs associated with such a procedure would be prohibitive in the UK.  Furthermore, the delays would in practice be incompatible with any degree of administrative efficiency.  It must be borne in mind that the right of challenge is not restricted to environmental NGOs, but any party with a ‘sufficient interest’ – so developers, waste operators, and so on would be involved, running up further sets of costs (and causing the procedure to be further protracted).

(v) The fact that (so it is asserted, at §79 to 81) other jurisdictions provide for review of the merits of a decision plainly does not serve to indicate that this is a mandatory requirement under Article 9.  The quotation from the ‘Handbook on Access to Justice under the Aarhus Convention’  provided in the communication (§79) does not import any criticism of countries which do not allow for a merits review, and no such criticism is to be found elsewhere in the Handbook.

The differences between the requirements of Article 9(2) and Article 9(3)

29. The Communicants suggest that the requirement of a means of challenge to the substantive legality of a decision (which they mistakenly interpret to embrace the factual and discretionary merits of a decision – see above) emerges from both Article 9(2) and Article 9(3).  This is obviously wrong.

30. The most important (for these purposes) wording of Article 9 is set out below (with emphasis added):

2. Each Party shall, within the framework of its national legislation, ensure that members of the public concerned … have access to a review procedure before a court … to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of article 6 and, where so provided for under national law and without prejudice to paragraph 3 below, of other relevant provisions of this Convention. …”

3. In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.

4. In addition and without prejudice to paragraph 1 above, the procedures referred to in paragraphs 1, 2 and 3 above shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive. … .

31. It may be seen that Article 9(2) envisages a specific right in relation to a category of the most significant environmental decisions (i.e. those falling within the provisions of Article 6).  Only in respect of those decisions is there a specific requirement of a right to challenge to ‘the substantive and procedural legality of any decision’.  In addition, such a right is required in relation to “other relevant provisions of the Convention”, but only “where so provided for under national law”.

32. By contrast Article 9(3) envisages a much more general right:

(i) It is a right to access to procedures, which may or may not be judicial (by contrast with Article 9(2), which requires a right of access specifically to a court or equivalent independent body);

(ii) It does not necessarily require a direct right to challenge the legality of an act or omission:  instead, it requires a right of access to procedures to challenge acts or omissions.

(iii) It relates only to breaches of national law, whereas under the Article 9(2) the right is only absolutely required where the decision (etc.) falls within Article 6.

(iv) The breaches of national law may be those of private persons, as well as public authorities, whereas Article 9(2) is not directed to private persons.

33. Most significantly, it is emphasised that Article 9(3) does not necessarily or expressly include any right to challenge the substantive legality of an act or omission.  Such a right is only to be found in Article 9(2).  The Communicants’ attempt to read over the provisions of Article 9(2) into Article 9(3) is misconceived.  This would be of practical importance in any individual case (see the Port of Tyne case itself, considered below), if there were in fact any requirement for a full merits review arising from the Article 9(2) – which there is not, for reasons set out above.

34. It is of course right to observe that the provisions of Article 9(4) apply to both paragraphs 9(2) and 9(3), so the procedures provided under both paragraphs must be adequate and effective, etc., as well as being not prohibitively expensive.
The constitutional dimension
35. The references cited in the communication, contrary to the assertion at §75, do not generally indicate that judicial review is being misapplied, or applied unduly restrictively.  On the contrary, Professor Macrory in his recent article ‘Environmental Public Law and Judicial Review’
 (one of the references cited in the communication) identified the tension between proper judicial intervention and “excessive policy interference”, concluding:

“The Aarhus Convention endorses the principle of wider access to environmental justice as an important tool towards environmental protection, yet it is equally important that the courts, in embracing the new approaches that Aarhus implies, equally remain sensitive to the constitutionally appropriate role they should play in handling such cases.”

The Port of Tyne case

36. Strikingly the potential complaints made in relation to the Port of Tyne case (communication at §82) appear to fall into two general categories:

(i) Complaints that would be capable of founding a claim for judicial review, if valid Thus, for example, if a full EIA was required by law, yet not performed, there is no reason why that could not constitute a good ground for review
.  Similarly, if the decision maker failed to adopt an approach which it was required to adopt (e.g. the precautionary approach).

(ii) Complaints relating to failures in the provision of information, (both in the original communication and at § 26 to 28 of the further response) in respect of which there are established mechanisms in domestic law for addressing – and it forms no part of the Communicants’ complaint that such mechanisms are ineffective or inadequate.

As is apparent from the analysis above, the requirement of a right to challenge the ‘substantive legality’ of a decision before a Court only arises under Article 9(2).  The Communicants have not demonstrated, or even sought to demonstrate, that the Port of Tyne case does indeed fall within the scope of Article 9(2), through showing any ‘decision act or omission subject to the provisions of Article 6’.  In any event the complaint is misconceived because no right to a full merits review can be divined from Article 9, as set out above.   

D. PROHIBITIVE COSTS:  Complaint 2

Background

37. As has been indicated above, at section B, the United Kingdom contends that the presently operated regime is compliant with the Convention.  Nevertheless, as previously stated, the costs of civil justice generally, and environmental justice in particular, are the subject of Lord Justice Jackson’s review (the report of which is due in December 2009).

38. Compliance is achieved through a variety of measures in relation to the costs of environmental cases, as with public interest cases generally.  It is not contended that each measure, individually, would necessarily be adequate to achieve compliance with Article 9(4), but together they prevent costs from being prohibitively expensive, as explained below.

39. The most important of the available measures relied upon are:

(1) Legal Aid – i.e. public funding by the Legal Services Commission

(2) Conditional Fee Agreements (CFAs)

(3) Protective Costs Orders (PCOs)

(4) The Court’s Discretion.

40. Although frequent assertions are made that the costs of environmental challenges are prohibitive, and constitute a ‘chilling effect’ on such challenges, it is striking that:

(i) Even a superficial review of judicial decisions demonstrates that environmental challenges are, frequently, brought by both individuals, groups of individuals, and NGOs (both large, such as the constituent members of CAJE, and small, such as Buglife).  The volume of litigation does not indicate that there is a systemic problem with Article 9(4) in the UK.  No doubt those seeking to bring or support a challenge have to be judicious by only doing so where there is merit in such challenge, but there is no specific (rather than anecdotal) evidence that meritorious challenges are not being brought because of costs.

(ii) In relation to the recent complaints against the UK that have been made to the Committee:-
· Case 23 (Morgan & Baker) is no longer alleged to involve prohibitive costs;

· Case 27 (Belfast City airport) is alleged to involve prohibitive costs, but those costs did not in fact deter the claimants; and they did not seek to avail themselves of a PCO whereby they could have limited their liability for those costs.  (see further the UK’s submissions on that case).

· Case 33 (Port of Tyne – the present case) asserts costs as being a factor preventing a claim, but if the claim were otherwise well founded, it is not apparent why the Claimants would not have been granted a PCO at the outset (as, for example, Buglife were in a recent environmental challenge
).

(iii) It has not been suggested by the Communicants or CAJE that there are fewer environmental challenges brought before the Courts of the United Kingdom than in other jurisdictions.  Again, this does not tend to indicate that there is a particular problem with access to environmental justice in the UK.

41. For the avoidance of doubt, it is fully accepted by the United Kingdom that the requirement that access to environmental justice should not be prohibitively expensive requires consideration of all aspects of legal costs and access to environmental justice as a whole, not just court fees.
42. There is no definition of “not prohibitively expensive” in the Convention or Guidance.  It is apparent that Parties are afforded a wide degree of latitude in the manner in which compliance with Article 9(4) may be achieved.  It is clear from both the terms of Article 3(8), as well as the use of the word ‘prohibitively’ in Article 9(4) that it is not inherently objectionable that a losing party should be required to pay the winning party’s costs.   Furthermore, costs that are merely ‘expensive’ are permissible.   Providing the costs to the losing party are not prohibitively expensive, they do not lead to infringement of the Convention.

43. What is ‘prohibitive’ will vary widely between prospective Claimants and claims.  Any system which imposes rigid criteria (such as a rule setting a cap at a standard level as to the liability for the costs of the opposing party of a claimant in an environmental challenge) is liable to risk prohibiting some claims.  It is inherently desirable – certainly not objectionable by reference to Article 9(4) – that there should be discretion to form a judgment on a case by case basis in the operation of measures to avoid prohibitively expensive costs. 

44. The Communicants have suggested (communication at §100) that the following are the two principal problems that parties to litigation face in England & Wales

(1) The ‘rule’ that costs follow the event (i.e. the loser pays the winners costs); and

(2) The cross-undertaking required to obtain an interim injunction.

45. These two points are considered in detail below.  In relation to the ‘loser pays’ presumption, the Communicants’ fundamental objection to reliance upon the court’s discretion at the end of the case is that it creates sufficient uncertainty in the mind of a prospective claimant to have a deterrent (‘chilling’) effect.  This is precisely the issue which has led to, and is addressed by, the recent development of the PCO jurisdiction.
46. It is important to recognise that the provision of a fair and just system of law involves treating all parties to litigation fairly.  The resources applied by public authorities in defending judicial review proceedings stem ultimately from the taxpayer, and it is therefore proper that the cost implications for both parties in an individual case should be taken into account. 
47. The existing provisions in relation to court proceedings (strictly only required by Article 9(2)) must also be considered in the context of the system of environmental law, and access to it, as a whole. This is because the system ensures that seeking redress through the courts is only one of the many routes open to the public in their search for environmental justice. As indicated further in Section E below, the public can, for example:-
· report potential breaches of environmental legislation to the appropriate regulator or complain to the local authority in relation to statutory nuisances. Neither of these routes involves any expense on behalf of the complainant.

·  Also, with regard to access to environmental information the relevant Information Commissioner offers a review procedure which involves no expense.

48. In addition, the Parliamentary Commissioner for Administration (also known as the Parliamentary Ombudsman) investigates complaints that injustice has been caused by maladministration on the part of government departments or other public bodies. Cases concerning enforcement in relation to environmental requirements have been dealt with by the Parliamentary Ombudsman, including where a member of the public has complained that no enforcement action has been taken. The Parliamentary Ombudsman’s decisions have only persuasive force, but it would be extremely unusual for a public authority not to comply. There is also a local authority ombudsman. 

(1) Legal Aid

49. Legal Aid is an important element of access to environmental justice in the United Kingdom:  see the Implementation Report at Annex 1 for a general explanation of its significance.  In many cases, an eligible Claimant can be identified to bring a claim:  see e.g. the judicial review challenges brought by Mrs Baker’s daughter in Morgan & Baker (Case 23 before the Committee).  Similarly, in Edwards v. Environment Agency  (No. 1) [2004] EWHC 736; [2004] 3 All ER 21 an eligible claimant was put up, in essence if not in fact, to act as a representative of a community group, others of whom in the campaign were ineligible.  This device was upheld by the Court.

50. The following general points are emphasised:

(i) The scheme is one of the most comprehensive and expensive schemes in the world, and for an eligible applicant it provides access to justice at little or no cost to that person even if he/she loses the case.
(ii) The Legal Services Commission Funding Code allows funding in litigation cases which have only a borderline chance of success but which have a ‘significant wider public interest’. In practice, this has led to public funding of a significant number of environmental challenges.
(iii) The Legal Services Commission guidance had made explicit reference to the requirement of the Convention in its Funding Code Decision Making Guidance (“the guidance”), recognising the various combinations of funding that may be possible within an individual case (e.g. a partnership approach between legal aid and non-governmental organisations).  The Legal Services Commission has been encouraged to develop its initiatives concerning various combinations of funding and have included references to alternative funding in its guidance.  
(iv) The guidance (part 5, public interest) also states that environmental cases may be less likely to require significant private contributions and in all cases the contribution will be fixed so as not to be prohibitively expensive.  
(v) The Legal Services Commission also has a Public Interest Advisory Panel which assists in evaluating cases with alleged wider public interest.  The Panel has supported a range of environmental cases and has a special section devoted to such cases in its published reports.
(vi) The Legal Services Commission has estimated that on average approximately 2-3 environmental cases per month currently receive legal aid funding.
51. Nevertheless, notwithstanding the substantial contribution towards achieving compliance with Article 9(4) made by the provision of the Legal Aid system it is recognised that on its own, the public funding system might not be sufficient to achieve complete compliance with Article 9(4).  This is essentially for reasons identified by CAJE at §34 of their submission.  

(2) Conditional Fee Agreements (CFAs)

52. Conditional Fee Agreements also play a role in preventing the risk of an adverse costs order prohibiting access to environmental justice, particularly with After the Event insurance.

53. In England and Wales
 all civil proceedings (apart from family and criminal proceedings) can potentially be funded by a CFA.  CFAs take the form of an agreement between a solicitor and his or her client, under which the solicitor agrees to take the case on the basis that if the case is lost he/she will not charge the client for the work that has been done (or will only charge at a lower rate).  However, if the case is successful, the solicitor can charge a success fee on top of his/her normal fee to compensate for the risk of losing the case and not being paid. The success fee is recoverable from the losing party. It is open to a party to take out insurance against the possibility of being ordered to pay the other party’s costs and the success fee. CFAs are different from US-style contingency fees, as the fee is not deducted from the damages that are awarded.  That type of contingency fee is not available in the UK in contentious proceedings before a court.
54. It is accepted that there are potential limitations in the use of CFAs in environmental cases (see e.g. Lord Justice Jackson’s preliminary report, Chapter 36), which prevent them constituting a complete solution to the problem of costs.  Nevertheless, in a range of cases, they facilitate access to justice.  A good example is provided by Morgan & Baker case before the Committee (Case 23), in which the claimants’ solicitors have entered into a CFA with their solicitors, with the protection of ‘After the Event’ insurance to meet any liability for the defendants’ costs.

(3) Protective Costs Orders (PCOs)

55. These are the most important feature of the United Kingdom’s in filling what may otherwise have been argued to be a gap in the achievement of full compliance with Article 9(4) notwithstanding the other measures.

56. First, it is crucial to bear in mind the relatively recent development of PCOs, and to consider the current criteria for their grant.   Although Corner House
 remains the leading case on PCOs, present practice has evolved substantially since then as demonstrated below.  Furthermore, awareness among prospective claimants of the availability of PCOs is likely to have increased over recent years.

57. Second, PCOs are not susceptible to either of the principal criticisms made of reliance upon the Court’s discretion (i.e. (a) that its exercise may be uncertain – or at least the liability remains unascertained until after the end of the case; and (b) that final liability for costs may be at an unaffordable level).  With PCOs there is certainty from an early stage, and the level of the cap (and any cap on the Claimants’ entitlement to recovery) may be tailored appropriately so as to avoid any meritorious claim being stifled.

58. Third, although the PCO jurisdiction is applicable to cases in the public interest generally, this is inherently apt to embrace environmental cases. Claimants in environmental cases have increasingly availed themselves of them.

59. The Corner House principles were stated as follows:

“1.
A PCO may be made at any stage of the proceedings, on such conditions as the court thinks fit, provided that the court is satisfied that:

(i) the issues raised are of general public importance;

(ii) the public interest requires that those issues should be resolved;

(iii) the applicant has no private interest in the outcome of the case;

(iv) having regard to the financial resources of the applicant and the respondent(s) and to the amount of costs that are likely to be involved it is fair and just to make the order;

(v) if the order is not made the applicant will probably discontinue the proceedings and will be acting reasonably in so doing.

2. 
If those acting for the applicant are doing so pro bono, this will be likely to enhance the merits of the application for a PCO.

3. 
It is for the court, in its discretion, to decide whether it is fair and just to make the order in the light of the considerations set out above.”

60. Recently it has become apparent that these principles are subject to the following clarification and qualification:

(1)
The principles should be applied flexibly – see R (Compton) v. Wiltshire Primary Care Trust [2008] EWCA Civ 749; R (Buglife) v Thurrock Gateway Development Corp and another
.  In Buglife, the Court of Appeal underlined the flexible nature of the PCO, stating that the court must take account of “all the circumstances” when deciding whether to grant a PCO and, if so, in what form.  (paras 17-23) 
(2)
The reference to ‘exceptionality’ is not of itself a criterion to be met before a PCO can be made.  This is made expressly clear by the Court of Appeal in Compton in approving the following passage from the Sullivan Report

“In Corner House, the Court of Appeal accepted that PCOs should only be granted in “exceptional” cases. But it now seems this ‘exceptionality’ test is being applied so as to set too high a threshold for deciding (for example) ‘general public importance’, thus overly restricting the availability of PCOs in environmental cases. For example, in a recent case, Bullmore , the implicit approach taken in the High Court and confirmed in the Court of Appeal was that there really should only be a handful of PCO cases in total every year. Such an approach if generally adopted would ensure that the PCO jurisdiction made no significant contribution to remedying the access to justice deficit it was intended to deal with, including in the environmental field. Unless the exceptionality criterion is eased, PCOs cannot be used in any significant way to assist compliance with Aarhus.”
Thus a PCO may be made in any case meeting the criteria.  As one commentator has put it, the reference to ‘exceptionality’ is “a jurisprudential reminder, as it were, that a PCO is not a routine order”
.

(3)
A narrow public interest is sufficient to justify a PCO.  It does not have to be of national interest, nor for the social benefit of the community at large:  Compton  at para 23, implicitly disapproving the narrower approach taken in R (Bullmore)  v. West Herfordshire Hospitals NHS Trust [2007] EWHC 1350 (Admin) at §14 (in which the judge had found no public interest on the basis that the action was not for the benefit of the ‘community at large’
.

(4)
It does not follow that where the claimant’s liability for costs is to be capped, the defendant’s liability should be capped in the same amount (or necessarily at all, although it is generally apparent that some cap on the defendant’s liability will be made if a PCO is granted).  The levels of the two caps require separate consideration.  See Buglife at para 26.

(5)
Perhaps most importantly, the requirement for there to be no private interest is not strictly applied.  Pursuant to the flexible approach endorsed by the majority of the Court of Appeal in Compton and Buglife, this was made clear in comments by the Court of Appeal in Morgan & Baker:  see detailed critique at paras 35 to 39 of the latter judgment.
61. The Court of Appeal in Corner House had set out the procedure for applying for a PCO, and the limited liability for costs of the defendant, even if the application were unsuccessful:  see paras 78 and 79, and conclusion at §81:
81. It follows that a party which contemplates making a request for a PCO will face a liability for the court fees, a liability (which should not generally exceed a proportionate total of £2,000 in a multi-party case) for the costs of those who successfully resist the making of a PCO on the papers, and a further liability (which should not generally exceed a proportionate total of £5,000 in a multi-party case) if it requests the court to reconsider an initial refusal on the papers at an oral hearing. We hope that the Civil Procedure Rules Committee and the senior costs judge may formalise these principles in an appropriate codified form, with allowance where necessary for cost inflation in due course.”

In reality, any individual to whom such costs were prohibitive would be likely to be entitled to legal aid.   Organisations, including NGOs, would not be prohibited from accessing justice by the costs risk in failing to obtain a PCO.

62. With these considerations in mind, the Communicants’ suggestions (at §117) as to the shortcomings of PCOs appear ill-founded, in the light of post-Corner House authority:

· It is not realistic to suggest that there is a significant ‘chilling effect’ from the risk of failing to obtain a PCO (see previous paragraph)

· The conditions are not restrictive.  In particular, it is now clear that ‘public importance’ should be liberally applied, and the ‘no private interest’ requirement is doubtful and should by no means be strictly observed.

· The final point at §117 (“the threat of facing prohibitive costs is always there”) is hard to understand in the light of the availability of PCOs in environmental cases, and the protection that they afford.

63. Equally, the concerns of CAJE (at §42) do not appear to be well founded:

· ‘exceptionality is not a criterion:  see above

· In the light of the approach in Buglife and Compton, it is apparent that environmental cases will generally be eligible. 
· The suggestion of the costs risk of failing in an application for a PCO appears overstated by reference to the Court of Appeal’s costs.  The costs of the party seeking to bring the claim are within their own control.

· In Buglife, the liability for the Defendant’s costs was capped at £10,000 at first instance, and a further £10,000 on appeal.  That was affordable, even to a small NGO.  It is appropriate, of course, that the means of the organisation should be taken into account in setting the level of the cap.

· The pro bono factor is not a requirement for the grant of a PCO, merely a favourable indicator.

64. In conclusion, the Government considers that the availability of PCOs, and the approach to their grant as now clarified by the Court of Appeal in Compton and Buglife fills any ‘gap’ that might otherwise have been alleged in full compliance with Article 9(4) – in conjunction with the other mechanisms considered here.

(4) The Court’s discretion

The ‘loser pays’ presumption

65. First,  it is important to note that what the Communicants describe as a ‘rule’ is better characterised as a presumption.  Rule 44.3 of the Civil Procedure Rules (CPR) provides the general rule on costs.  Paragraphs (1) and (2) of Rule 44.3 state:

44.3 

(1) The court has discretion as to—

(a) whether costs are payable by one party to another;

(b) the amount of those costs; and

(c) when they are to be paid.

(2) If the court decides to make an order about costs—

(a) the general rule is that the unsuccessful party will be ordered to pay the costs of the successful party; but

(b) the court may make a different order.

66. Specifically it has been stated that  CPR rule 44.3:

“has created some shift from the position under the old law that the unsuccessful party usually paid the costs of the successful party.  The court now has quite a wide discretion to depart from that position depending on the circumstances of the particular case.”

67. It is also worth noting that the overriding provisions of the CPR contained in rule 1.1, which the Court is required to give effect in exercising any power under the rules, and in interpreting the rules:

(1) These Rules are a new procedural code with the overriding objective of enabling the court to deal with cases justly.

(2) Dealing with a case justly includes, so far as is practicable—

(a) ensuring that the parties are on an equal footing;

(b) saving expense;

(c) dealing with the case in ways which are proportionate—

(i) to the amount of money involved;

(ii) to the importance of the case;

(iii) to the complexity of the issues; and

(iv) to the financial position of each party;

(d) ensuring that it is dealt with expeditiously and fairly; and

(e) allotting to it an appropriate share of the court's resources, while taking into account the need to allot resources to other cases. [emphasis added]
68. Second,  it is not inherently objectionable that there should be a ‘loser pays’ principle under the Convention.  This is clear from both the terms of Article 3(8), as well as the use of the word ‘prohibitively’ in Article 9(4).  Providing the costs to the losing party are not prohibitively expensive, they do not lead to infringement of the Convention.

69. Third, as a matter of law, the Courts are also required to take into account the obligations under the Aarhus Convention in exercising their discretion as to costs, as explained above at paragraphs 13 and 14.  By this means, the provisions of the Convention are relevant and must be borne in mind by the Courts in the United Kingdom in the making of any award of costs.

70. Fourth, even when not applying the provisions of the Aarhus Convention (i.e. before the Convention was ratified or in non-environmental public interest cases), it is not unusual for no costs to be awarded against claimants who have brought unsuccessful challenges, pursuant to the exercise of the Court’s discretion, e.g.

Greenpeace Ltd v. Secretary of State for the Environment Food and Rural Affairs [2005] EWCA 1656

R (Friends of the Earth and Greenpeace) v. Secretary of State for the Environment Food and Rural Affairs [2001] EWCA Civ 1950

R v. Secretary of State for the Environment, ex p Challenger [2001] Env LR 209

R v. Secretary of State for the Environment, ex p Greenpeace Ltd [1994] 4 All ER 352

Friends of the Earth v Secretary of State for Business Enterprise and Regulatory Reform  [2008] EWHC 2518
Other examples appear in CAJE’s submission at §35 and the original communication at §106.

71. Fifth, there is a general rule that the unsuccessful party should only be liable for one set of costs, even if more than one party is opposing the claim
.  This practice has developed in the context of environmental challenges.  In challenges to environmental consents there is often before the Court not just the public authority that granted the consent, but also the party to whom the consent has been granted.   The leading case is Bolton Metropolitan District Council v. Secretary of State for the Environment [1995] 1 WLR 1176, 1178F-1179A (Lord Lloyd).  The position has been re-stated in numerous environmental cases since.   For example:

“It is not the normal practice in this court to give two sets of costs …”

72. It is significant to note that this presumption substantially facilitates the ability of NGOs and other interested groups to participate in judicial review challenges to which they are not a party, as interveners.  The Courts in the United Kingdom have a liberal approach to allowing third party interventions, and the general rule is that such parties will not be ordered to pay or contribute to any other party’s costs, even if unsuccessful (with the corollary that they will not usually be able to seek their own costs from any other party, regardless of the outcome).  A recent example which will be familiar to the Committee is CAJE’s own intervention in the case of Morgan & Baker in the Court of Appeal
 (even though not a judicial review case).

73. The value of this facility was noted in the Environmental Justice Project report
 at §75:

“Ironically, a number of NGOs note that third party intervention can provide them with a welcome opportunity to support the approach taken by public authorities, with the added advantage they are usually able to ascertain the extent of their liability in advance.”

74. Sixth, there are a number of specific costs principles applicable at the permission stage in judicial review proceedings that are relevant:  see the Practice Direction to CPR Part 54 at paras 8.5 – 8.6, and the case of Mount Cook
.
Permission without a hearing

8.4 The court will generally, in the first instance, consider the question of permission without a hearing.

Permission hearing
8.5 Neither the defendant nor any other interested party need attend a hearing on the question of permission unless the court directs otherwise.

8.6 Where the defendant or any party does attend a hearing, the court will not generally make an order for costs against the claimant.
75. The general effect of these principles is to limit the exposure of an unsuccessful claimant to the defendant’s costs at the permission stage to the costs of preparing summary grounds of resistance.
76. Seventh, it is noted that the ECJ has recently considered Ireland’s compliance with the requirement that the costs of proceedings must not be prohibitively expensive, in the context of the provisions inserted by the Public Participation Directive (see above at §11) in Commission v. Ireland
. The test applied by the ECJ for the adequacy of transposition of a Directive (see §55 93 and 94 of the judgment, and cases cited) is not that which the Committee should apply in assessing a State’s compliance with the Convention.  The Committee is entitled to have regard to a discretionary power, if in practice there is no reliable or consistent evidence that the discretion is being exercised incompatibly with the Convention.. The UK entirely reserves its position in relation to the interpretation of the judgment but points out:-
(i) The United Kingdom does not rely merely on the court’s discretion in demonstrating that there is no breach of Article 9(4).  It is one of a range of available measures in place, as set out in these observations; and 

(ii) In the UK, that discretion is subject to the requirement to have regard to the Convention’s obligations:  see §13 and 14 above.
Interim injunctions
77. Aside from the ‘loser pays’ presumption, addressed above, the Communicants suggest that the other major costs barrier arises from the requirement for an applicant to give a ‘cross-undertaking’ in damages before an interim relief (specifically an interim injunction) will be granted.  The Lappel Bank case of 1995 is cited
.

78. However, the fact is that in domestic law the absence of a cross-undertaking is not necessarily fatal to a claim for injunctive relief.  Examples demonstrating this in the environmental context are readily available:-

R v. Durham CC, ex p Huddleston [2000] Env LR D21

R v. Inspectorate of Pollution, ex p Greenpeace Ltd [1994] 1 WLR 570

R v. Secretary of State for the Environment, ex p Rose Theatre Trust Company (1990) COD 47

R v. London Borough of Lambeth, ex p Sybyll Walter, 2 February 1989 unrep.
79. In the last of those cases (Walter), Purchas LJ stated:

“it would be most unfortunate and inappropriate, this court having expressed the view that there should be a judicial review, if its judgment should be rendered nugatory, or that it should be prejudiced in any way, by unilateral action on the part of the developer in the meanwhile”
80. In Coventry City Council v. Finnie (1997) 29 HLR 658, 661 (cited in Corner House) Scott Baker LJ said:

“I do not think that the categories of circumstances in which the court would grant an injunction without a cross-undertaking as to damages are necessarily closed.  It is, after all, a rule of practice rather than [a] rule of law.”
81. In the Belize Alliance of Conservation Non-Governmental Organisations v. Department of the Environment [2003] 1 WLR 2839 the Privy Council gave the following account of the position, which is worth setting out fairly fully:

“35 Counsel were agreed (in the most general terms) that when the court is asked to grant an interim injunction in a public law case, it should approach the matter on the lines indicated by the House of Lords in American Cyanamid Co v Ethicon Ltd [1975] AC 396 , but with modifications appropriate to the public law element of the case. The public law element is one of the possible “special factors” referred to by Lord Diplock in that case, at p 409. Another special factor might be if the grant or refusal of interim relief were likely to be, in practical terms, decisive of the whole case; but neither side suggested that the present case is in that category. 

…

38 In R v Inspectorate of Pollution, Ex p Greenpeace Ltd [1994] 1 WLR 570 , on the other hand, a campaigning organisation was challenging an official decision which, if stayed, would have adverse financial implications for a commercial company (British Nuclear Fuels plc) which was not a party to the proceedings. Brooke J had refused a stay and the Court of Appeal upheld this decision. Glidewell LJ said, at p 574: 

“At the hearing before Brooke J no offer was made by Greenpeace to give an undertaking as to damages suffered by BNFL should they suffer any; the sort of undertaking that would normally be required if an interlocutory injunction were to be granted. I bear in mind that the judge said that he was influenced by the evidence about Greenpeace's likely inability to pay for that financial loss, but he *2850 had earlier remarked that he had not been offered an undertaking. If we were dealing with this matter purely on the material which was before the judge, I would find no difficulty at all. This was essentially a matter for the discretion of the judge” 

Scott LJ said, at p 577: 

“But if the purpose of the interlocutory stay is, as here, to prevent executive action by a third party in pursuance of rights which have been granted by the decision under attack, then, in my judgment, to require a cross-undertaking in damages to be given is, as a matter of discretion, an entirely permissible condition for the grant of interlocutory relief and in general, I would think, unless some special feature be present, a condition that should be expected to be imposed.”

A similar approach has been taken by the Land and Environment Court of New South Wales in Jarasius v Forestry Commission of New South Wales (unreported) 19 December 1989 . Some observations of Lord Jauncey of Tullichettle in R v Secretary of State for the Environment, Ex p Royal Society for the Protection of Birds [1997] Env LR 431 , 440 are also consistent with the view that an undertaking in damages should normally be required, even in a public law case with environmental implications, if the commercial interests of a third party are engaged. 

39 Both sides rightly submitted that (because the range of public law cases is so wide) the court has a wide discretion to take the course which seems most likely to produce a just result (or to put the matter less ambitiously, to minimise the risk of an unjust result). In the context Mr Clayton referred to the well-known decision of the Court of Appeal in Allen v Jambo Holdings Ltd [1980] 1 WLR 1252 , which has had the result that in England a very large class of litigants (that is, legally assisted persons) are as a matter of course excepted from the need to give a cross-undertaking in damages. However their Lordships (without casting any doubt on the practice initiated by that case) do not think that it can be taken too far. The court is never exempted from the duty to do its best, on interlocutory applications with far-reaching financial implications, to minimise the risk of injustice. In Allen v Jambo Holdings Ltd Lord Denning MR said, at p 1257: “I do not see why a poor plaintiff should be denied a Mareva injunction just because he is poor, whereas a rich plaintiff would get it.” On the facts of that case, that was an appropriate comment. But there may be cases where the risk of serious and uncompensated detriment to the defendant cannot be ignored. The rich plaintiff may find, if ultimately unsuccessful, that he has to pay out a very large sum as the price of having obtained an injunction which (with hindsight) ought not to have been granted to him. Counsel were right to agree (in line with all the authorities referred to above) that the court has a wide discretion.”

82. It may be seen that the approach in the United Kingdom to the grant of interim relief gives rise to no breach of Article 9. The communicants cite no case since Lappel Bank in which an interim injunction has been refused in an environmental case on the basis of the absence of a cross-undertaking.  The following points are highlighted:

(1) There are very good reasons why, in general, a cross undertaking is required.  It cannot be forgotten that the granting of interim relief can have severely adverse consequences on individuals and other private parties who have the benefit of the measure under challenge.

(2) In the typical scenario of a challenge to the grant of planning permission, the mere bringing of proceedings (even without seeking interim relief) in the majority of cases acts as a stay on the proposed development.  This is because if the developer builds in the face of a challenge to his consent, he does so at his own risk.  If the permission is ultimately quashed the development will be subject to planning enforcement action, including the possibility that it will have to be removed.  In most such cases the mere bringing of a challenge operates as a de facto stay.

(3) As demonstrated above, there is no set rule requiring a cross-undertaking.  The court has a wide discretion to take the course which seems most likely to minimise the risk of an unjust result:  see Belize Alliance above.  The Courts have jurisdiction to, and do, grant interim relief despite the absence of a cross-undertaking having regard to the public importance of the issues raised.

The Port of Tyne case
83. In the light of this review, it is not apparent that the potential costs of proceedings were, or would have been, prohibitively expensive.  If there had been an arguable meritorious claim there is no reason why a PCO could not have been obtained (as in, e.g. Buglife).  The cap would have been set at an appropriate level, taking into account the means of the claimants (not necessarily at £10,000, as the Communicants suggest in their response at §31).  Even if set at £10,000, the claim of the Marine Conservation Society that this would be at a prohibitive level (even taking into account their own costs in addition) is hard to credit from a charity whose income in its latest accounts (2008)
 was over £1.2 million, with unrestricted funds of over £600,000.

84. None of the Communicants has chosen to reveal any details of their financial situation to support the assertion that the costs of a judicial review would have been prohibitively expensive to them.  Whatever such details would comprise, it is not apparent why a PCO would not achieve access to environmental justice, fully compliant with Article 9(4) if the indicated challenge were arguable.

E. ACTS OF PRIVATE INDIVIDUALS:  Complaint 3

85. As explained above in Section C, Article 9(3) does not require Parties to provide individuals with an unqualified right to bring a claim against a private person for breach of environmental law. Article 9(3) recognises that national law may provide for criteria which need to be satisfied for such claims to be brought. The Implementation Guide also recognises that whilst standing should be provided for certain members of the public  to enforce environmental law, such enforcement can be “direct or indirect”. At page 130 the Guide explains that “Indirect citizen enforcement means that citizens can participate in the enforcement process through, for example, citizen complaints.  

86. In the UK, members of the public can report potential or alleged breaches of environmental legislation to the appropriate regulator, for example in England and Wales, the Environment Agency, who will consider whether there is a need to investigate or take enforcement action against any person not found to be complying with legislation. The public has access to information on the procedures to be followed in the event of a grievance against another private person on the DEFRA public website or their local authority’s website. By way of example, the procedures for complaining about a noise pollution are comprehensively set out on the DEFRA website 

87. At paragraphs 49 to 50 above, various non-judicial remedies available to challenge the acts and omissions of private individuals in breach of national law have already been identified.

88. The acts and omission of private persons can  also be challenged through a number of different routes, including at the instigation of members of the public —

(a)
Criminal proceedings may be brought under the Environmental Protection Act 1990.  Section 80 of the Act enables the local authority to serve an abatement notice where it is satisfied that a statutory nuisance exists or is likely to occur or recur.  If a person on whom an abatement notice is served, without reasonable excuse, contravenes or fails to comply with any requirement or prohibition imposed by the notice, they commit a criminal offence.  Thus a person  affected by a statutory nuisance can complain to the local authority who have the power to bring criminal proceedings.  However, under section 82 of the Act, a person aggrieved by a statutory nuisance can themselves bring proceedings in the magistrates’ court against the person alleged to be responsible.

(b)
Criminal proceedings may be brought by a local authority under other statutory provisions such as section 55 of the Clean Air Act 1993 or the Noise Act 1996.  Members of the public can, and frequently do, press complaints to be taken up, investigated, and prosecuted, by the local authority.
(c)
A claim may be brought in the civil courts for either public or private nuisance.  Public nuisance is a criminal offence but it can be an actionable civil matter where the claimant has suffered particular or special damage over and above the general inconvenience suffered by the public.  A claim in private nuisance may be brought where there has been an interference with the claimant’s enjoyment of their land, including damage or encroachment on their land.

(d)
A claim may be brought under the rule in Rylands v Fletcher
  in which the court stated “we think that the true rule of law is, that the person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape.”

(e)
A claim may be brought for breach of specific statutory provisions.  Examples include—

· A claim for a breach of particular provisions of the Merchant Shipping Act 1995.  Under sections 153 and 154 of that Act, where, as a result of any occurrence, any oil is discharged or escapes from a ship, then the owner of the ship is liable for any damage caused outside the ship in the territory of the UK by contamination resulting from the discharge or escape and for the costs of any measures reasonably taken after the discharge or escape for the purpose of preventing or minimising any damage so caused by contamination resulting from the discharge or escape and for any damage caused by any measures so taken.  Section 153A of the Act contains similar provisions in relation to the discharge or escape of bunker oil from a ship imposes liability on tanker owners for damage caused by contamination as a result of the discharge or escape of oil for the costs of reasonable preventative or clean up measures and for any damage caused by those measures.

· A claim may be brought under section 73 of the Environmental Protection Act 1990.  Under section 73(6) where any damage is caused by waste which has been deposited so as to commit an offence under section 33(1) or 63(2) the person who deposited the waste is liable for the damage except where the damage (a) was due wholly to the fault of the person who suffered it; or (b) was suffered by a person who voluntarily accepted the risk of the damage being caused.

(f)
A claim for negligence i.e. a breach of duty which has caused some reasonably foreseeable harm.

89. In the light of the review above, the Government does not accept that there is any basis for the Communicants’ complaint (made in the abstract, as it is not suggested that it arises in the context of the Port of Tyne case).

90. It is also noted that the Communicants appear to consider that Article 9(3) requires access to judicial procedures:  their conclusion is that there is breach of Article 9(3) “at least partly … in not providing sufficient access to courts in order to bring cases against private individuals”.  That is not what Article 9(3) in fact requires (although of course procedures may well be judicial in practice):  see analysis in section C above..
F. TIMING RULES:  Complaint 4

91. Applications for judicial review under CPR rule 54.4 must be filed “promptly and in any event not later than 3 months” after the grounds to make the claim first arose.  This time limit may not be extended by agreement between the parties but a claimant may apply to the court for an extension of time (see CPR rule 3.1(2)).  Thus it does not apply inflexibly (although any extension will require good reason).  Rule 54.4 does not apply where any other enactment specifies a shorter time limit for bringing a judicial review claim.

92. Under section 31(6) of the Supreme Court Act 1981, the court may refuse permission to bring a claim for judicial review or any remedy sought where there has been undue delay in bringing the claim if it considers the granting of the remedy sought would be likely to cause “substantial hardship to, or substantially prejudice the rights of, any person or would be detrimental to good administration.”

93. The time limits for bringing a claim are intended to strike a balance between the parties, although the claimant can apply for further time.  The purpose of judicial review is not to claim damages but to ask the court to exercise its supervisory jurisdiction and to review the legality of a decision by a public authority.  Most claims therefore need to be brought quickly, sometimes requiring an interim injunction to halt the implementation of a public authority’s decision whilst the court exercises its supervisory jurisdiction.  As stated by Lord Diplock in O’Reilly v Mackman
  “the public interest in good administration requires that public authorities and third parties should not be kept in suspense as to the legal validity of a decision the authority has reached in purported exercise of decision making powers for any longer period that in absolutely necessary in fairness to the person affected by the decision”.
94. There is clearly, in the public interest, a need for speedy certainty with such cases, particularly where third parties may be affected. The requirement to bring a claim “promptly” is intended to minimise any delay in such claims where substantial loss might be incurred by a defendant if the claim is delayed. Indeed it may often be in the claimant’s interest to bring a judicial review claim quickly.   However, as mentioned above, a claimant can seek to extend the time limit for bringing a claim although the court will when considering such an application balance the position of both parties.  

95. It is not accepted that the requirement for bringing a judicial review claim “promptly” causes uncertainty or unfairness for a claimant.   The rule is well understood in practice.  Although the concept of “promptly” may vary depending upon the nature of the claim, if the defendant is to take the point that a claim has not been brought “promptly”, it will be raised in the acknowledgment of service/summary grounds of resistance filed within 21 days of service of the claim form.  Further, any issue regarding whether the claim has been brought “promptly” will be determined at the permission stage of the judicial review.

96. Notably, the European Court of Human Rights, in Lam v. UK (Application No. 41671/98) has held that the time limits for judicial review were not contrary to legal certainty, and that the applicants’ complaint on that basis was manifestly ill-founded.  Furthermore, the judicial review time limits have also been held by the national court to be compatible with EC law on the basis that they did not unduly or disproportionately restrict the right to an effective remedy (R v. Dairy Produce Quota Tribunal for England and Wales, ex p Dent), QBD, 8 July 1991, per Simon Brown J.

97. Against this background, the Government considers that the Communicants’ complaint is unfounded.

(1) The timing rules strike a reasonable balance between administrative expediency and fairness to litigants;

(2) The rules are not applied inflexibly;  time limits may be extend if there is good reason for the delay;

(3) The Port of Tyne case provides no indication that the rules on timing are unfair.  If there is ongoing unlawfuless (procedural or substantive illegality) on the part of a public body, then that remains susceptible to judicial review.  In relation to past decisions, it is not inherently unfair that no challenge can now be made, for example, to a decision made in 2004.  On the contrary, that would create obvious unfairness to those who had operated in reliance upon that decision.

G. RESPONSES TO THE COMMITTEE’S QUESTIONS
98. In its letter dated 24 December 2008, the Committee invited the UK to submit to the Committee any written explanations or statements clarifying the matter referred to in this communication.   That has been done in the observations set out above.  Further, in its letter dated 16 January 2009, the Committee invited the UK to submit responses to three specific questions. Below are the Government’s answers to these questions.

1. Have any of the assertions made in the communication been tested in court with reference to the relevant provisions of the Aarhus Convention?
99. None of the assertions has been tested in the context of the Port of Tyne case itself.  The Convention has been considered in a few cases, as summarised below.  However, such judicial consideration of the Aarhus Convention as there has been by the domestic courts has focussed largely on Aarhus obligations in relation to consultation and PCOs in the context of judicial review.

100. At Annex III is set out the cases in which Aarhus has been considered by the national Courts, with extracts from the judgments.

2. Were any of the substantive assertions made in the communication regarding the Port of Tyne situation brought to the attention of the relevant administrative authorities? If so, what was the result? If not, why not?

101. The relevant administrative authorities dealing with matters arising from the Port of Tyne capping trial have been the UK’s Department for Environment, Food and Rural Affairs (DEFRA), the Marine and Fisheries Agency (MFA), which is an executive agency of DEFRA, and the MFA’s predecessor, the Marine Consents and Environment Unit (MCEU).

102. The Communicants have not previously asserted to DEFRA that the legal system in England and Wales prevents them from challenging the actions of the authorities, contrary to Article 9 of the Aarhus Convention. To the extent that the Communicants have brought their substantive assertions regarding the Port of Tyne situation to the attention of DEFRA, DEFRA has addressed those assertions.  As indicated at the outset of these observations it is not realistic (or necessary) for the Committee to resolve the merits of the factual disputes that are apparent on the Communicants’ assertions specifically relating to the Port of Tyne case.  The extent of such disputes, including DEFRA’s response to concerns and allegations raised, is apparent from Annex II, including the documents attached.
103. As to why substantive assertions were not brought to the attention of the relevant authorities:  this is not within the knowledge of DEFRA.  It is a matter which would be within the Communicants’ knowledge. 

3.   What steps have been taken in the United Kingdom to implement article 9 of the Aarhus Convention?

104. A general response is provided by way of the UK’s Implementation Report at Annex I to these submissions.  The specific elements of the question are addressed further below.

More specifically,

3a. Under which circumstances can both the substantive and procedural legality of a decision, act or omission be challenged (article 9, paragraph 2)?

105. The detailed response to this question has been provided at section C above (Substantive Grounds:  complaint 1).  What follows below, is provided by way of more general background.

106. The High Court of England and Wales applies a supervisory role in relation to decisions by public authorities by virtue of a procedure known as “judicial review”.  This procedure is governed by section 31 of Supreme Court Act 1981, Part 54 of the Civil Procedure Rules 1998
 and the High Court’s own jurisprudence.

107. Although the Communicants focus specifically on judicial review – and therefore that is the principal form of proceedings addressed in these observations, it is of note that very many legal challenges to environmental decision-making take place pursuant to statutory review or appeal procedures which differ in certain respects to judicial review
.

108. The role of the court in judicial review is to exercise a supervisory jurisdiction and to protect against abuses of power by public authorities.   However, the role of the court is not to substitute its own decision for that of the public authority to which Parliament has entrusted or imposed a particular decision making power or duty. For example, it is not the court’s role to substitute its own decision for that of a local authority which Parliament has entrusted to make decisions relating to planning controls.  The court’s role is not to scrutinise the evidence and reach its own conclusion as to the “correct” decision it considers the public authority should have reached and therefore in that sense the court does not conduct a “merits review”.  However, the role of the court is to look at the legal validity of a decision and therefore it does review the substantive and procedural legality of a decision, act or omission of a public authority. 

109. The basic categorisation of the grounds of judicial review have been identified above at §27.  However, these categories are not exhaustive and a number of principles may apply depending on the nature of the challenge.  Judicial review procedures may include—

· ascertaining the context of the particular issue before the court when considering issues such as proportionality;

· the interpretation of an enactment (see for example R (on the application of Boggis) v Natural England
 which involved, amongst other things allegations that the defendant had acted ultra vires in designating particular land as a Site of Special Scientific Interest) – this may be relevant where the court must decide whether the enactment has given the public authority a discretionary power or imposed a duty;  whether it has complied with particular statutory requirements when exercising its discretion or carrying out its duties; has the public authority exceeded or acted within the scope and limits of it powers or properly interpreted its powers or duties etc;

· ascertaining whether the public authority has compromised or fettered the duty imposed or the power conferred on it;

· considering procedural fairness – this may include ascertaining whether there has been any consultation, whether the public authority has given adequate reasons for its decisions etc.;

· considering whether the public authority has acted in a way contrary to a legitimate expectation (see for example R (on the application of Jones) v Environment Agency)
 (a challenge to the requirement that the claimant have a licence to run a moorings business off a site on the River Thames) – ascertaining whether the claimant has been denied an entitlement arising from promises, practices or policies by the public authority;


· considering whether there has been a mistake of law; whether the public authority directed itself properly in law;

· considering whether there has been an error of fact; whether the public authority made an error of precedent fact; whether it reached an unsupported or unreasonable factual decision; whether there had been unfairness through ignoring a material fact; whether the authority sufficiently acquaint itself with the relevant material;

· considering whether there been substantive unfairness, whether the authority act so unfairly so as to be an abuse of power; 

· considering whether the public authority acted in bad faith; and

· considering whether the public authority acted wholly unreasonably or irrationally.

110. In considering the above, the court may need to take into account the context and facts of a particular matter in order to determine the substantive legality of a decision.  This will include having regard to the international obligations, whether directly or indirectly applicable, 

3b. Under which circumstances can acts or omissions by private persons be challenged through administrative or judicial procedures (article 9, paragraph 3)?

111. This has been addressed in detail in section E above.

3c. How is the implementation of article 9, paragraph 3, ensured in the United kingdom? More particularly, how is it ensured that in practice relevant procedures 

i) are not “prohibitively expensive” and 

ii) are “fair” and “equitable” in view of the time limits applied by the courts?

112. The question relating to (i) has been fully considered at Section D above, and in relation to (ii), at Section F above.

3d. Has “the establishment of appropriate assistance mechanisms to remove or reduce financial and other barriers to access to justice” (article 9, paragraph 5) been considered in the United Kingdom? If so, what were the results of these considerations? If not, why not?

113. A range of such mechanisms has been both considered and provided.  As outlined above, there are a number of assistance mechanisms in place to reduce financial barriers to access to justice in environmental cases.  In summary these include—

(a)
alternative procedures available to challenge particular instances on alleged non-compliance with environmental legislation  which involve little or no cost:   regulators (Environment Agency), local authorities; the Information Commission, various appeal/review procedures; the Parliamentary Commissioner for Administration;

(b)
flexible rules of court giving the courts a wide discretion to deal with costs, including whether to order costs, the assessment of the amount of costs, as well as protective costs orders (see response section D above);

(c)
the availability of legal aid and conditional fee agreements (see also section D above).
114. Specifically in relation to costs, one recent development (as referred to above) is Lord Justice Jackson’s appointment by the Master of the Rolls to lead a fundamental review of the rules and principles governing costs in civil proceedings in England and Wales. The review will make recommendations to promote access to justice in all areas at proportionate cost.  This review is independent of the UK government but is supported by Justice Ministers. 

Further information is available at— 

http://www.judiciary.gov.uk/about_judiciary/cost-review/timetable.htm
115. Other initiatives that have taken place or are in the process of taking place  to reduce other barriers to access to justice include—

(a)
The Administrative Court (a court of the Queen’s Bench Division of the High Court which deals with judicial review and other public law proceedings) no longer sits solely in London.  Regional centres have been established at the High Court District Registries of Birmingham, Cardiff, Leeds and Manchester.  As paragraph 1.2 of the Practice Direction (made by the Master of the Rolls pursuant to powers delegated to him by the Lord Chief Justice under Schedule 2, Part 1, paragraph 2(2) of the Constitutional Reform Act 2005) enabling this
 states, the intention of this is to “facilitate access to justice by enabling cases to be administered and determined in the most appropriate location. To achieve this purpose it provides flexibility in relation to where claims are to be administered and enables claims to be transferred to different venues.”  This means that claimants will now be able to start such claims at a venue more local to them.

(b)
In November 2008 an Upper Tribunal was created (using powers contained in the Tribunals Courts and Enforcement Act 2007) which has taken a significant number of (non-environmental law related) judicial review cases away from the Administrative Court. This has reduced the burdens (in conjunction with the regionalisation of the Administrative Court referred to above) on the Administrative Court and enabled matters, including environmental cases, to be dealt with more quickly and conveniently for parties to proceedings.

 (c)
Supporting the CPR is a Practice Direction on Pre-Action Conduct
 which was recently made and came into force on 6th April 2009.  this practice direction sets out the conduct the court will normally expect of the parties prior to the start of any court proceedings.  The aims of this practice direction are to—

(i) 
enable the parties to settle the issue between them without the need to start court proceedings; and 

(ii)
support the efficient management by the court and the parties of court proceedings that cannot be avoided. 

(d)
In addition to the Practice Direction on Pre-Action Conduct, the CPR is supported by pre-action protocols which are made by the Master of the Rolls on the recommendation of the Civil Justice Council (CJC).  These pre-action protocols tell parties what is expected of them prior to the commencement of proceedings and have similar aims to the Practice Direction on Pre-Action Conduct.  There are various pre-action protocols in place; the most relevant in this context being the pre-action protocol relating to judicial review claims
.  The CJC are aware of the Sullivan report on Access to Justice in Environmental Matters and it is expected that the Pre-Action Protocol Committee will consider what changes, if any, should be made to the pre-action protocols in light of some of the recommendations in the Sullivan report. What additional action may be required will decided upon once the CJC has finished its work.  However, any improvements to pre-action behaviour which are considered appropriate by the CJC should assist in reducing the cost to parties in dealing with pre-litigation disputes and in ensuring that all relevant steps are taken to enable the litigation to proceed as quickly as possible through the courts.

116. It may therefore be seen that the United Kingdom, and its judiciary, have been active in implementing, and seeking to develop and improve, a wide range of measures to facilitate and enhance access to justice.
ANNEX I

Sections XXVIII and XXIX of the 2008 Implementation Report submitted by the United Kingdom to the 3rd Meeting of the Parties at Riga.

XXVIII. LEGISLATIVE, REGULATORY AND OTHER MEASURES IMPLEMENTING THE PROVISIONS ON ACCESS TO JUSTICE 
IN ARTICLE 9 
89. The following provisions govern this area of law in the UK. 

90. Adequate and effective remedies, including injunctive relief in appropriate cases, are available. In England and Wales an applicant/claimant must demonstrate sufficient interest and an arguable case in law to access judicial review proceedings (see ref to where they meet the criteria laid down in national law). This “interest” is interpreted very widely. 

91. In Scotland, the claimant must show both title and interest, which means that a party has to show that there is some legal capacity and a direct interest in the subject matter. Some changes have therefore been needed to the Scottish law as a result of the requirements of Directive 2003/35/EC that NGOs should be deemed to have sufficient interest to access review proceedings, and these changes have been made in transposing Directive 2003/35/EC. 

92. Research evidence from the Commission to underpin its draft Directive on access to justice in environmental matters
(see http://europa.eu.int/comm/environment/aarhus/index.htm ) puts the UK among those Member States that take an “extensive approach” to legal standing before the administrative courts. This analysis suggests that, in recent years, the English courts have given an expansive interpretation to the criterion of “sufficient interest” for obtaining a hearing before the courts. It gives examples of environmental cases taken by a wide variety of complainants, including established NGOs, ad hoc pressure groups and individuals reflecting a community concern, in which legal standing has been granted because of the relevance of wider public interests. 

93. Although the total number of cases of this kind is low (about 100 over five years), the Commission’s research points out that its data on “court cases” do not include any of the matters dealt with by administrative review, such as under the planning system, or under statutory “environmental appeals”. The research recognises that such review systems play an important part in our system of environmental law, and may be equivalent to environmental actions taken in other Member States through the courts. 

94. Further information on the court system can be found at http://www.direct.gov.uk/en/Gtgl1/GuideToGovernment/Judiciary/index.htm.

95. In addition to the procedures described above, the UK Government is also a strong supporter of alternative dispute resolution and has introduced initiatives to encourage and promote its use in all civil disputes. 

Article 9, paragraph 1 
96. Article 9, paragraph 1 is technically contingent on the obligations under pillar I, and the adopted Directive 2003/4/EC on public access to environmental information (which includes provisions on access to justice). The role of the Information Commissioner (and his Scottish Counterpart) under the Freedom of Information Act (and the equivalent Scottish Act) provides the relevant review facility for environmental information. 

Article 9, paragraph 2 
97. This paragraph is technically contingent on the obligations under article 6, of the Convention and the adopted Directive 2003/35 on public participation in the drawing up of plans and programmes. 

98. Under article 9, paragraph 2 of the Convention, NGOs which promote environmental protection and which meet requirements under national law are deemed to have “sufficient interest” to engage in review procedures. (To review the legality of an authority’s application of law but not to challenge the merits or substance of a case.) In England, Wales and Northern Ireland, if the interest of an applicant is not direct or personal, but is a general or public interest, it will be for the courts to determine whether or not the applicant has standing in accordance with a number of factors including the level of public importance of the issues raised and the applicant’s relationship to those issues. In determining whether public interest groups or NGOs specifically have sufficient interest to bring a challenge, the court will consider a number of factors including the merits of the challenge, the importance of vindicating the rule of law, the importance of the issue raised, the likely absence of any other responsible challenger, the nature of the breach and the role played by the group or body in respect of the issues in question. The criteria have come to be applied liberally; if an applicant has insufficient private interest in bringing an application, provided he or she raises a genuine and serious public interest, he or she will have standing. 

99. In Scottish law, title and interest (to be heard by a court) is a matter of substantive law, not a procedure, so the legislation transposing EU Directive 2003/35/EC included provision giving sufficient interest to NGOs promoting environmental protection. 

Article 9, paragraph 3 
100. If an applicant has a direct personal interest in the outcome of the claim, he will normally be regarded as having sufficient interest in the matter. The term “interest” includes any connection, association or interrelation between the applicant and the matter to which the application relates. 

Article 9, paragraph 4 
101. We will treat any member of the public equally, regardless of nationality, citizenship and domicile. Any legal person has equal access to the courts. We believe that court fees for bringing a case are reasonable, for example the fees for bringing a judicial review are currently: 

(a) £30 to apply for permission; 

(b) £180 to bring a substantive case in the Administrative Court of the High Court, if permission is granted. 

102. Broadly similar fees would be payable to bring a case in the Court of Session in Scotland. 

103. The Government’s firm view is that while it is right that there should be access to the courts, there is no automatic right of free access to the courts. Those who can afford to pay fees should be expected to do so. It would not be appropriate for taxpayers to bear the full cost of civil proceedings when those who bring these proceedings can afford to pay. 

104. People who are in receipt of certain specified state benefits are automatically exempted from court fees. Others, who do not receive these benefits, may be able to have their court fees remitted in part or in full on grounds of hardship. Public funding (formerly civil legal aid) is available for environmental cases and judicial review, subject to the statutory tests of the applicant’s means and merits of the case and where no alternative source of funding is available. This enables us to target resources towards those who need them the most. 

105. The general principle in civil proceedings in the UK is that the unsuccessful party will be ordered to pay the costs of the successful party. However, the court has wide discretion to make a different order, taking into account all the relevant factors. Furthermore, the court is not limited simply to ordering (or not ordering) costs against the losing party, but can make a range of different orders, such as that only a proportion of the other party’s costs should be paid. 

106. The Civil Procedure Rules (CPR) in England and Wales provide considerable flexibility to enable the court to give balanced consideration to all the circumstances, to reach decisions on costs in individual cases which are fair, and to meet the overriding objective of the CPR of dealing with cases justly. Similar flexibility is found in the provisions in Scotland and Northern Ireland. The Court of Appeal has given rulings and guidance in a range of cases relating to the interpretation of the CPR provisions. 

107. In addition to these general provisions there are a variety of ways in which the courts can take action to ensure that costs are proportionate and fairly allocated. The CPR provides the courts with extensive case management powers to control and direct the course of proceedings to ensure that these are conducted on as timely and efficient a basis as possible. The courts also have extensive powers to control costs at different stages of the proceedings. As well as detailed provisions which govern the assessment of costs at the conclusion of proceedings, the courts are also able to make an order capping costs in an individual case at any stage of the proceedings. In the context of judicial review, provisions also exist for the court to make a Protective Costs Order (PCO) – (a “protected order for expenses” in Scotland) – at the outset of proceedings (or at any other stage). 

108. Guidance on PCOs has been established by the Court of Appeal, which means that judges hearing judicial reviews in England and Wales are obliged by the doctrine of binding precedent (based on the hierarchy of the courts) to take it into account in considering any application for a PCO. These provisions on costs-capping and PCOs can help to provide certainty to a party as to their potential exposure to an adverse costs order if they are ultimately unsuccessful. 

109. The existing provisions in relation to court proceedings must also be considered in the context of the system of environmental law, and access to it, as a whole. This is because the system ensures that seeking redress through the courts is only one of the many routes open to the public in their search for environmental justice. The public can, for example, report potential breaches of environmental legislation to the appropriate regulator, for example in England and Wales to the Environment Agency (and in Scotland to the Scottish Environment Protection Agency or in Northern Ireland, directly to the Department of the Environment). Similarly, they can make a complaint to the local authority regarding a statutory nuisance and the authority is under a duty to investigate the problem. Neither of these routes involves any expense on behalf of the complainant. There are also various appeal procedures in place relating to the many different regulatory regimes, some of which give interested members of the public the right of appeal. Also, with regard to access to environmental information, the relevant Information Commissioner offers a review procedure which involves no expense. 

110. For public interest cases, the Legal Services Commission (LSC) (www.legalservices.gov.uk/) has revised its guidance when looking at whether there is an alternative source of funding available for cases which have a significant wider public interest. The definition of a public interest case is that it could bring benefits for a significant number of other people, or where a public body may have abused its power. Public interest could also include cases that raise novel or significant points of law. The revised guidance recognizes the fact that contributions to funding can only be considered where there exists an identifiable group from whom they can be collected. Further, the more intangible the benefits, the less it may be reasonable for the LSC to expect a substantial contribution. Any contributions to funding should also be capped to an agreed level at the outset of the case, as it is recognized that it may be unrealistic to revert back to the funded clients for further contributions as cost increases, or the case goes to appeal. Scotland advise us that their system complies with the requirements of article 9, paragraph 4, of the Convention. 

Article 9, paragraph 5 
111. The UK has engaged in extensive activity to provide information to the public on accessing administrative and judicial review procedures, and to remove any financial and other barriers to access to justice or to consider how they could be removed. 

112. The Government provides information and links (www.justice.gov.uk/ ) on the provision of effective and accessible justice for all, in particular via Community Legal Service Direct (www.clsdirect.org.uk/index.jsp), which gives guidance on how to access legal services and obtain financial aid. 

113. Community Legal Service Direct provides legal information and details of how to access legal services and obtain the financial aid to do so. (www.clsdirect.org.uk/index.jsp ) 

114. In 2003, Defra also contributed funding and assistance for the development of the Handbook on Access to Justice under the Aarhus Convention – which offers practical guidance and case study examples to assist with the implementation of article 9 of the Convention. (www.unece.org/env/pp/a.to.j/handbook.final.pdf ) 

115. Defra has been gathering information on the broad topic of “justice in environmental matters” over the last few years. This information includes some research projects which were partly or wholly funded by Defra (www.defra.gov.uk/environment/enforcement/justice.htm ). 

116. In 2003, Defra provided support and assistance to the Magistrates Association, in the preparation of “Costing the Earth”, a toolkit offering guidance and information for sentencers and anyone else concerned about environmental crime. (www.magistrates-association.org.uk/documents/training/cote-guidance.pdf ) 

XXIX. OBSTACLES ENCOUNTERED IN THE IMPLEMENTATION OF ARTICLE 9 
117. Stakeholders are pleased that the UK Government accepts that costs are relevant consideration in the context of article 9, paragraph 4, of the Convention. However, two stakeholders highlighted that financial difficulties remain in bringing environmental cases. Responsibility for civil costs issues rests with the Ministry of Justice, and over the last year, Defra and the Ministry of Justice officials have been examining these issues. 

ANNEX II

The extent to which substantive assertions raised in the communication had previously been brought to the attention of the relevant administrative authorities, and the result  (See Committee’s Question 2 in the letter of 16 January 2009).

Documents 

In order to assist the Committee, a paginated bundle is attached containing copies of the following documents: 

1. Summary list of  correspondence between DEFRA and the Communicant, Mr Latimer, with items from that list: 2, 6, 36, 45, 50, and 111 [email from Information Commissioner’s Office to MFA – 28.1.09]; 

2. Correspondence between the Communicant, the Marine Conservation Society (MCS) and DEFRA – 11 January 2005 and 3 February 2005.

3. Email from OSPAR to Mr Latimer – 11 January 2007. 

Background - Port of Tyne   [Communication paragraphs 44-67; Annex I]
The substance of the Communicants’ complaints in relation to the Port of Tyne example are set out in paragraphs 44-67 of, and Annex I to the communication.

They relate to a license issued by MCEU (now the MFA), to the Port of Tyne Authority (PTA) on 6 October 2004, to deposit contaminated material, dredged from the Port of Tyne, at a marine disposal site called Souter Point.  

The PTA applied for a licence under the Food and Environment Protection Act 1985 (FEPA) on 12 December 2003. The licensing regime under FEPA is fundamentally an environmental control, and applications are subject to rigorous scientific assessment.  Accordingly, PTA’s application was followed by lengthy consultation between PTA, their scientific consultants EnviroCentre, MCEU, and their scientific advisers, the Centre for Environment, Fisheries and Aquaculture Science (CEFAS).  Other regulators and stakeholders likely to have an interest in the capping trial were also consulted, including English Nature, the Environment Agency, and the MFA’s local District Inspector of Fisheries.  

On 20 August 2004, the MCEU issued a licence to PTA, which was revised on 6 October 2004.  The licence contained conditions, a work plan, and a monitoring programme which provided that the deposit should be covered by a protective cap containing silt and sand.  This was a trial project which would identify and evaluate an environmentally sustainable method for disposing of sediment from the River Tyne, where, due to the level of contamination of the material, simple uncapped sea disposal would be unsuitable. 

Assertions made by Communicant

The Communicants’ assertions are summarised, with a response to the Committee’s question 2.  

1. In identifying the site as suitable, and in procuring the licence, the PTA incorrectly stated that the site was a non-dispersive site. 
This is an issue which has been raised by Mr Latimer, and addressed by DEFRA on several occasions, both in writing and in meetings at which he has raised the matter.  This can be seen from the list of correspondence with Mr Latimer, from DEFRA’s letter of 30 August 2006, and from the MFA’s letter of 5 April 2007 to Mr Latimer.    

This issue was addressed in MFA’s letter of 5 April 2007.

2. The licence was issued despite the opinions of CEFAS and DEFRA that the material was not suitable for sea disposal.

This is an issue which has been raised by Mr Latimer, and addressed by DEFRA. This can be seen from the list of correspondence with Mr Latimer and from DEFRA’s letter of 15 November 2004 to Mr Latimer.    

These opinions were expressed in 2003, when the PTA had proposed conventional (that is, uncapped) sea disposal of the contaminated material.  CEFAS and DEFRA considered that, due to its level of contamination, the material in question was not suitable for conventional sea disposal.  Following lengthy consultation with scientific advisors, it was accepted that capped disposal would be an alternative means of disposing of the material.  The proposed methodology of placement and monitoring of the contaminated material and cap was subject to further scientific scrutiny, before a licence was issued in 2004.  

3. A licence was issued without the PTA or DEFRA conducting an Environmental Impact Assessment (EIA). 

Mr Latimer has raised this issue with DEFRA on several occasions and his queries and assertions have been addressed.  

After the licence of 6 October 2004 was issued, Mr Latimer contacted the MCEU on 28 October 2004 and the MCEU sent him a copy of the FEPA licence.  Following his receipt of the licence, on 8 November 2004 he sent the MCEU detailed questions, including a query on the need to conduct an EIA.  Those questions were addressed in DEFRA’s letter of 15 November 2004.  

The EIA issue was raised and addressed again on a number of occasions, which can be seen from the list of correspondence with Mr Latimer, including the letters of 11 January 2005 and 5 April 2007.   

Although considering that there was no requirement to conduct a formal EIA, the PTA did produce a detailed environmental report to accompany their FEPA licence application.  The bulk of the environmental report and the data from the comprehensive scientific monitoring programme has been (and is) available on request for information or by inspection of the public register.   

In the context of scientific and environmental scrutiny of the Port of Tyne capping trial, Mr Latimer has been provided with a copy of the UK’s Report to a Meeting of a Working Group of the OSPAR Convention [see footnote 28 to the Communication].  Mr Latimer has been in contact with the OSPAR Commission. Attached is a copy of an email of 11 January 2007 from OSPAR (Professor David Johnson) to Mr Latimer, in which it notes that the UK had taken OSPAR guidelines into account in the capping trial. 

4. Information provided by the authorities on the integrity of the cap and any additional capping is confusing and possibly misleading.  

Mr Latimer has previously raised his concern that he finds the information provided by the MFA confusing.  In the Communication, the Communicants indicate that they find certain information confusing and intend to seek further information to clarify the position on integrity of the cap.  The MFA is open to consideration of any further requests for information on these matters.  

DEFRA has provided information requested by the MCS.  Attached are letters from and to the MCS dated 11 January 2005 and 3 February 2005.

DEFRA has provided Mr Latimer with a significant volume of information about the capping trial in response to requests under, and in compliance with, the Environmental Information Regulations 2004 and the Deposits in the Sea (Public Registers of Information) Regulations 1996.  This can be seen from the list of correspondence with Mr Latimer, and from the number of documents cited in the footnotes to the Communicants’ communication.

In addition, Mr Latimer has been invited to attend meetings between stakeholders, the PTA and the MFA when the progress of the trial and detailed monitoring data have been discussed.  He has also been invited to meet with the MFA and its scientific advisers (CEFAS) in London – with the offer of his travel expenses being paid.  In 2008, the MFA and CEFAS scientists travelled to Newcastle to meet with Mr Latimer and his own advisers to clarify issues in relation to the capping trial which were unclear to him.

Mr Latimer has approached the Information Commissioner’s Office (ICO) on a number of occasions to air concerns he has had about the MFA’s provision of information.  This can be seen from items 72, 111, and 121 of the list of correspondence with Mr Latimer.  A copy of the ICO’s email of 28 January 2009 is attached in relation to item 111.  The latest complaint lodged on 29 April 2009 is being dealt with currently [item 121].

5. The PTA has breached the licence conditions as:

a. The capping material is insufficient and possibly inappropriate; and 

b. More capping with toxic material was added in 2006, without a licence. 

The authorities have not taken any action to enforce licence conditions.

To the extent that Mr Latimer has raised these issues with DEFRA, his queries have been addressed.  This can be seen from the list of correspondence with Mr Latimer.  Two exchanges on this issue are attached: Mr Latimer’s email of 7 November 2006 with the MCEU’s response of 12 December 2006; and Mr Latimer’s letter of 18 February 2007 with the MFA’s response of 5 April 2007. 

Cap thickness:  The design parameters of the containment cap were stipulated within the FEPA licence.  The specification, in terms of the type and characteristics of the cap material and the required thickness of the capping layer were set on a precautionary basis, to allow significant leeway in the event of an unforeseen rate of erosion of the cap.  The initial specification of the cap stipulated that an initial layer of silt be placed over the contaminated sediment, over which was to be placed a further layer of sand – to a total thickness of 1.5 metres.

In the light of the results of the trial, following discussions, the PTA, the MFA and their scientific advisers CEFAS agreed that the cap specification could safely be amended to provide a thinner cap, albeit comprising a thicker layer of sand.  The detailed monitoring studies of the site (during which time storm events had occurred without causing any significant detriment to the cap) gave confidence to the MFA (in consultation with CEFAS) that the cap thickness - using sand – could be relaxed from the initial pre-cautionary requirement of 1.5 metres to a minimum of 0.6 metres. 

The MFA (in consultation with its scientific advisers CEFAS) reached an agreement with PTA that a reduction in the thickness of the cap was a legitimate refinement of the capping methodology, within the context of the trial.  In relation to thickness of the cap, both the initial licence requirements and subsequent revisions were agreed after detailed scientific consultation and discussion.  In those circumstances, it was neither necessary nor appropriate for the MFA to take enforcement action by way of legal proceedings.

The PTA was required to hold stakeholder meetings to inform members of the public of developments with the trial.  As can be seen from the MCEU’s letter of 12 December 2006, the MCEU took steps to ensure compliance with that requirement. 

Material added in July 2006:   In July 2006, PTA took the initiative of placing some additional harbour silt on the cap (this additional material being within acceptable limits of contamination - and indeed, licensed - for conventional sea disposal) to supplement the sand.  The MFA expressed its disquiet about this to PTA, not because of any concern that the silt was contaminated, but rather because the MFA had concerns that adding a silt component onto the top of the previous sand cap might complicate the process of accurately monitoring the behaviour and efficacy of the cap.  Following this, the MFA (in consultation with its scientific advisers, CEFAS) engaged the PTA in further discussions about subsequent placements of suitable material to replenish the cap.  

There is ongoing scientific monitoring to ensure the integrity of the cap.  The MFA and PTA have been engaged in discussions to secure long-term maintenance of the cap.  

6. The Communicants make detailed assertions that the legal system in England and Wales prevents them from challenging the actions of the authorities, which is contrary to Article 9 of the Aarhus Convention. 

The Communicants have not previously raised these assertions in their correspondence with DEFRA.

In relation to the time limits for challenging the licence of 6 October 2004 by way of judicial review, it is noted that Mr Latimer was in contact with DEFRA from 28 October 2004.   In its letter of 15 November 2004 to Mr Latimer, DEFRA provided an address for Mr Latimer to make any further complaint and then noted: 

“If you are still not satisfied with the responses you have received, you then have the option of seeking a Judicial Review.” [paragraph 28]

In relation to the time limits for challenging, by way of judicial review, any other decisions made or alleged failures to act with regard to the capping trial between 2004 and 2008, it is noted that Mr Latimer has been actively engaged with the DEFRA, and the PTA and has been provided with information he has requested from DEFRA in a timely fashion. 

ANNEX III

Extracts from relevant national cases in which the Convention has been considered, or relevant to the PCO jurisdiction.

[To follow]
�  As explained below in Section D at §� REF _Ref235808737 \r �72�.


� By way of illustration of the positive commitment of the Government’s promotion of the Convention, it has provided funding to support a number of projects aiming to further those aims:  e.g. the Handbook on Access to Justice under the Aarhus Convention (ed. Stephen Stec), March 2003; and the Environmental Law Project’s report (published December 2003).


� [2009] EWCA Civ 107


� However, in an Irish case, heard by the Irish High Court, it was concluded that the provisions as to “fair, equitable, timely and not prohibitively expensive” in the Directive were insufficiently precise to have direct effect: Sweetman v An Bord Pleanala and the Attorney General [2007] IEHC 153


� R. (on the application of Greenpeace Ltd) v Secretary of State for Trade and Industry, [2007] EWHC (Admin) 311


� In the Annex to the Decision it is stated:  “Moreover, the European Community declares that it has already adopted several legal instruments, binding on its Member States, implementing provisions of this Convention and will submit and update as appropriate a list of those legal instruments to the Depositary in accordance with Article 10(2) and Article 19(5) of the Convention. In particular, the European Community also declares that the legal instruments in force do not cover fully the implementation of the obligations resulting from Article 9(3) of the Convention as they relate to administrative and judicial procedures to challenge acts and omissions by private persons and public authorities other than the institutions of the European Community as covered by Article 2(2)(d) of the Convention, and that, consequently, its Member States are responsible for the performance of these obligations at the time of approval of the Convention by the European Community and will remain so unless and until the Community, in the exercise of its powers under the EC Treaty, adopts provisions of Community law covering the implementation of those obligations.” [emphasis added].


� �HYPERLINK "http://www.unece.org/env/documents/2008/pp/mop3/ece_mp_pp_ir_2008_gbr_e.pdf"�http://www.unece.org/env/documents/2008/pp/mop3/ece_mp_pp_ir_2008_gbr_e.pdf�





� The full report is at �HYPERLINK "http://www.judiciary.gov.uk/about_judiciary/cost-review/preliminary-report.htm"�http://www.judiciary.gov.uk/about_judiciary/cost-review/preliminary-report.htm�





� Paragraph 103 of the Report of the Working Group on Access to Environmental Justice May 2008: �HYPERLINK "http://assets.wwf.org.uk/downloads/justice_report_08.pdf"�http://assets.wwf.org.uk/downloads/justice_report_08.pdf�





� [2008] JR 115


� Examples of successful challenges to planning or permitting decisions based on the failure to obtain an adequate EIA are R v Rochdale Metropolitan Borough Council, ex p Tew [1999] 3PLR 74;   R (Tree and Wildlife Action Committee Ltd) v Forestry Commissioners [2007] EWHC 1623 (Admin) [2008] Env LR 100;  and Walton: R v St Edmundsbury Council, ex p Walton (1999) 11 Admin LR 648.


� It is also noted that there is provision for cost capping which has been formalised in rules 44.18 and 44.19 of the Civil Procedure Rules.


� Buglife is considered further below.


� These observations focus on the position in England and Wales, although most of what is set out is equally applicable to the other parts of the United Kingdom.


� R (Corner House Research) v. Secretary of State for Trade and Industry [2005] 1 WLR 2600.


� [2008] EWCA Civ 749.


� R (Compton) v. Wiltshire Primary Care Trust [2008] EWCA Civ 749, per Waller LJ at para 24 and Smith LR at para 76


� Corner House Revisited, Opperman et al [2009] JR 43 at §15.


� This case (Bullmore) is referred to but not named by  CAJE at §42(2), as indicative of concern that the public interest criterion is too narrowly applied, although the broader approach in Compton has now clearly prevailed. 


� R (Boxall) v. The Mayor and Burgesses of Waltham Forest Borough Council (2001) 4 CCLR 258, at para 9, per Scott Baker J.


� This does not seem to be appreciated by the communicants in the original communication at §105.


� R v. Secretary of State for the Environment, ex p Kirkstall Valley Campaign Ltd [1996] 3 All ER 304 at 342f, per Sedley J.


� Morgan and Baker v. Hinton Organics [2009] EWCA Civ 107


� This report was produced in December 2003.


� R. (on the application of Mount Cook Land Ltd) v Westminster City Council [2003] EWCA Civ 1346


� Case C-427/07, judgment of the Court of 16 July 2009


� R v. Secretary of State for the Environment, ex p RSPB (1995) 7 Admin LR 434.


� The MCS accounts appear on the Charity Commission website at www.charity-commission.gov.uk


� (1865-1866) L.R. 1 Ex. 265.


� [1983] 2 AC 237.


� S.I.1998/3132.


� See e.g. RSC Ord 94 which applies to challenges to decisions by the Secretary of State and his inspectors under the Town and Country Planning Act 1990 (principally ss.287-289); the National Parks and Access to the Countryside Act 1949, Schedule 1, Part II, para. 9; and section 23 of the Acquisition of Land Act 1981.


� [2009] All ER (D) 26 (Jan).


� [2005] All ER (D) 165 (Jul).


� CPR Practice Direction 54D – Administrative Court (Venue).  A copy of this can be found at http://www.justice.gov.uk/civil/procrules_fin/contents/practice_directions/pd_part54d.htm


� A copy of this practice direction can be found at


�HYPERLINK "http://www.justice.gov.uk/civil/procrules_fin/contents/practice_directions/pd_pre-action_conduct.htm"�http://www.justice.gov.uk/civil/procrules_fin/contents/practice_directions/pd_pre-action_conduct.htm�





� A copy of this pre-action protocol can be found at –


http://www.justice.gov.uk/civil/procrules_fin/contents/protocols/prot_jrv.htm


�  �HYPERLINK "http://www.unece.org/env/documents/2008/pp/mop3/ece_mp_pp_ir_2008_gbr_e.pdf"�http://www.unece.org/env/documents/2008/pp/mop3/ece_mp_pp_ir_2008_gbr_e.pdf�
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