ANNEX III

Extracts from relevant national cases in which the Convention has been considered or applied.
The full reports (references supplied) should be consulted for the definitive and complete judgment in each case.   Some key passages have been highlighted in the extracts below.

1. Morgan v Hinton Organics (Wessex) Ltd [2009] EWCA Civ 107
2. Regina (Davey) v Aylesbury Vale District Council [2007] EWCA Civ 1166, [2008] 1 W.L.R. 878
3. R. (on the application of Buglife: The Invertebrate Conservation Trust) v Thurrock Thames Gateway Development Corp  [2008] EWCA Civ 1209

4. The Queen on the Application of Jeremy Guiney v London Borough of Greenwich [2008] EWHC 2012 (Admin)

5. The Queen on the Application of Compton v Wiltshire Primary Care Trust [2008] EWCA Civ 749

6. R. (on the application of Greenpeace Ltd) v Secretary of State for Trade and Industry  [2007] EWHC 311,[2007] Env.L.R. 29

7. The Queen on the Application of Wiltshire Branch of the Campaign to Protect Rural England, Geoff Yates v Swindon Borough [2009] EWHC 1586 (Admin)

8. R (on the application of McCaw) v City of Westminster Magistrates' Court [2008] EWHC 1504 (Admin)

9. R (Littlewood) v. Bassetlaw District Council [2008] EWCA Civ 1611
10. R. (On the Application of Burkett) v Hammersmith, Fulham LBC (Costs) [2004] EWCA Civ 1342

Morgan v Hinton Organics (Wessex) Ltd

Court of Appeal

2 March 2009

[2009] EWCA Civ 107

[2009] 2 P. & C.R. 4

Laws , Carnwath and Maurice Kay L.JJ. : 

March 2, 2009

This judgment is familiar to the Committee through its consideration of Case No. 23 (ACCC/C/2008/23)
· This was a private law claim, not judicial review

· The Court of Appeal assumed, but did not determine, that the provisions of Article 9(3) were applicable to the proceedings before them

· The appeal was allowed on conventional costs principles and the court did not go on to consider the application of the Convention in detail because the point was not raised before the trial judge.

· Nevertheless, there appeared to be general approval of the position indicated in the letter from DEFRA, set out above at §13 above

· The court agreed with the defendant’s submission that the claimants were not in fact deterred from proceeding to trial in that case. The court also makes a number of obiter (i.e. not forming a necessary part of the court’s reasoning) statements about the Convention and the costs system as a whole at paragraph 47 of its judgment.

EXTRACTS from judgment:

19 The “ UNECE Convention on Access to Information, Public Participation in Decisionmaking and Access to Justice in Environmental Matters ”, usually referred to as “the Aarhus Convention” (after the town in Denmark where it was agreed), was signed by the first parties (including the United Kingdom) in 1998, and came into force in October 2001. It was ratified by the United Kingdom in February 2005, at the same time as its ratification by the European Community.

22 For the purposes of domestic law, the Convention has the status of an international treaty, not directly incorporated. Thus its provisions cannot be directly applied by domestic courts, but may be taken into account in resolving ambiguities in legislation intended to give it effect (see Halsbury's Laws Vol.44(1) Statutes para.1439)). Ratification by the European Community itself gives the European Commission the right to ensure that Member States comply with the Aarhus obligations in areas within Community competence (see Commission v France case C-239/03 (2004) ECR I-09325 [25]–[31]). Furthermore provisions of the Convention have been reproduced in two EC environmental Directives, dealing respectively with Environmental Assessment and Integrated Pollution Control (neither applicable in the present case). 

23 There was a proposal for a more general European Directive on access to justice in environmental matters (COM(2003) 624), but it has not progressed beyond the draft stage. It would in any event have been confined to administrative or judicial review proceedings. This exclusion of private law proceedings was explained in the supporting text (p.12) on grounds of “subsidiarity”: 

“Setting out provisions in relation to private persons would impinge upon the very core of member states systems since it means that a community law might address an issue as close to member states' competence as the possibility for private persons to challenge in courts acts by private persons.”

25 Parallel with these exchanges there had been correspondence with the Aarhus Secretariat at UNECE in Geneva. In April 2008 the government had published a “UK Aarhus Convention Implementation Report”. On the issue of costs, the report (pp.27–29) explained the discretion available to the judge in UK court *41 proceedings, and also referred to the different routes available in the UK system to seek redress in environmental matters. In the same month, in response to earlier representations by the claimants' solicitors and comments by CAJE, UNECE put a number of questions to the Department (DEFRA). The following reply in October 2008 helpfully indicates DEFRA's position on the relevance of the convention to a case such as the present: 

To which procedures and remedies in this kind of case do the provisions of article 9, paragraphs 3 and 4, of the Convention apply?

The rights and obligations created by international treaties have no effect in UK domestic law unless legislation is in force to give effect to them, i.e. they have been ‘incorporated’. The provisions of the Aarhus Convention cannot therefore be said to apply directly in English law to any particular procedure or remedy. There is, however, in English law a presumption that legislation is to be construed so as to avoid a conflict with international law, which operates where legislation which is intended to bring the treaty into effect is ambiguous. The presumption must be that Parliament would not have intended to act in breach of international obligations. 

In the kind of case in question, i.e. a claim by one private party against another in nuisance, the rules which govern civil court procedure in England and Wales (the CPR 1998 or ‘CPR’), as laid down in secondary legislation under powers in the Civil Procedure Act 1997 , are therefore, insofar as they are ambiguous/discretionary rather than clearly prescriptive, to be construed so as to be consistent with art.9(3) and (4) of the Convention. 

The procedure to challenge acts or omissions by public authorities for contravention of provisions of national law relating to the environment is also prescribed in the CPR and the same therefore applies.” 

32 The 2008 Sullivan report, to which Carnwath L.J. referred in granting permission in the present case, was a report of another informal working group representing a range of interested groups, this time under Sullivan J. ( Ensuring Access to Environmental Justice in England and Wales— Report of the Working Group on Access to Environmental Justice May 2008). The report expressed views on the application of the Aarhus principles, in the context of domestic procedures relevant to environmental proceedings, including protective costs orders. The present case was mentioned, without further discussion, as apparently the first which has reached this court raising issues under the Convention in relation to a costs order in private law proceedings. The following points from the report are possibly relevant in the present context: 

· i) That the “not prohibitively expensive” obligation arising under the Convention extends to the full costs of the proceedings, not merely the court fees involved (in this respect differing from the Irish High Court in Sweetman v An Bord Pleanala and the Attorney General [2007] IEHC 153 ); 

· ii) That the requirement for procedures not to be prohibitively expensive applies to all proceedings, including applications for injunctive relief, and not merely the overall application for final relief in the proceedings; 

· iii) That costs, actual or risked, should be regarded as “prohibitively expensive” if they would reasonably prevent an “ordinary” member of the public (that is, “one who is neither very rich nor very poor, and would not be entitled to legal aid”) from embarking on the challenge falling within the terms of Aarhus ([20]). *44 

· iv) That there should be no general departure from the present “loser pays” principle, provided that the loser's potential liability does not make litigation prohibitively expensive in the way described above ([38]). 

[Paras 38-40:  doubting the ‘no private interest’ requirement for grant of a PCO]

44 These arguments raise potentially important and difficult issues which may need to be decided at the European level. For the present we are content to proceed on the basis that the Convention is capable of applying to private nuisance proceedings such as in this case. However, in the absence of a Directive specifically relating to this type of action, there is no directly applicable rule of Community law. The United Kingdom may be vulnerable to action by the Commission to enforce the Community's own obligations as a party to the treaty. However, from the point of view of a domestic judge, it seems to us (as the DEFRA statement suggests) that the principles of the Convention are at the most something to be taken into account in resolving ambiguities or exercising discretions (along with other discretionary factors including fairness to the defendant).

47 It may be helpful at this point to draw together some of the threads of the discussion, without attempting definitive conclusions: 

· i) The requirement of the Convention that costs should not be “prohibitively expensive” should be taken as applying to the total potential liability of claimants, including the threat of adverse costs orders. 

· ii) Certain EU Directives (not applicable in this case) have incorporated Aarhus principles, and thus given them direct effect in domestic law. In those cases, in the light of the Advocate-General's opinion in the Irish cases, the court's discretion may not be regarded as adequate implementation of the rule against prohibitive costs. Some more specific modification of the rules may need to be considered. 

· iii) With that possible exception, the rules of the CPR relating to the award of costs remain effective, including the ordinary “loser pays” rule and the principles governing the court's discretion to depart from it. The principles *49 of the Convention are at most a matter to which the court may have regard in exercising its discretion. 

· iv) This court has not encouraged the development of separate principles for “environmental” cases (whether defined by reference to the Convention or otherwise). In particular the principles governing the grant of Protective Costs Orders apply alike to environmental and other public interest cases. The Corner House statement of those principles must now be regarded as settled as far as this court is concerned, but to be applied “flexibly”. Further development or refinement is a matter for legislation or the Rules Committee. 

· v) The Jackson review provides an opportunity for considering the Aarhus principles in the context of the system for costs as a whole. Modifications of the present rules in the light of that report are likely to be matters for Parliament or the Civil Procedure Rules Committee. Even if we were otherwise attracted by Mr Wolfe's invitation (on behalf of CAJE) to provide guidelines on the operation of the Aarhus convention, this would not be the right time to do so. 

· vi) Apart from the issues of costs, the Convention requires remedies to be “adequate and effective” and “fair, equitable, timely”. The variety and lack of coherence of jurisdictional routes currently available to potential litigants may arguably be seen as additional obstacles in the way of achieving these objectives. 

50 We are unable to accept that argument. Mr Hart could not point to any legal principle which would enable us to treat a pure treaty obligation, even one adopted by the European Community, as converted into a rule of law directly binding on the English court. As we have said, it is at most a matter potentially relevant to the exercise of the judge's discretion. If the claimants wished him to take it into account, they needed not only to make the submission, but also to provide the factual basis to enable him to judge whether the effect of his order would indeed be “prohibitive”. The defendant would also no doubt have wished to give evidence of its own position.

51 Not surprisingly, since the point was not raised, we have no finding as to practical effect of the order. All we have is assertion as to the potential risk. But, as Mr Tromans points out, subsequent events have shown that the claimants were *50 not in fact deterred from proceeding to trial. Indeed, had it not been for their objection to part of the defendant's evidence, the trial would by now have been completed, and the significance of the interim costs order could have been judged in the context of the incidence of costs as a whole. 

Regina (Davey) v Aylesbury Vale District Council

Court of Appeal

15 November 2007

[2007] EWCA Civ 1166

[2008] 1 W.L.R. 878

Sir Anthony Clarke MR , Sedley and Lloyd LJJ 

2007 Oct 16; Nov 15

· This was an appeal against a costs order made this time at the conclusion of a judicial review claim challenging the grant of planning permission. The question before the court in that case was whether, as a general rule, an order made following a full judicial review hearing that a successful defendant should recover its costs will entitle it not only to its acknowledgment costs but to any reasonably incurred preparation costs. The claimants in that case did not appeal the entire costs order made against them.

· After considering amongst other arguments Article 9 of the Convention and the fact that it is implemented in the EC by article 3(7) of Directive 2003/35/EC (the “Public Participation Directive”), the court recognised “the need to keep the costs of environmental litigation down without encouraging or rewarding misconceived challenges” (paragraph 18 of Sedley LJ’s judgment).

· Of particular relevance is the first guideline stipulated by the court: “On the conclusion of full judicial review proceedings in a defendant’s favour, the nature and purpose of the particular claim is relevant to the exercise of the judge’s discretion as to costs. In contract to a judicial review claim brought wholly or mainly for commercial or proprietary reasons, a claim brought partly or wholly in the public interest, albeit unsuccessful, may properly result in a restricted order or no order for costs” (paragraph 21, Sedley LJ).

· There was however no suggestion by the parties or the court in that case that the costs ordered by the judge at first instance were contrary to article 9 of the Aarhus Convention or the relevant provisions of the Public Participation Directive.

EXTRACTS from JUDGMENT

17 To the sources of policy and law referred to by Auld LJ, Robert McCracken for Mr Davey adds what is set out in article 9 of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (25 June 1998) , ratified by both the United Kingdom and the European Union: 

“3. In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.

“4. In addition and without prejudice to paragraph 1 above, the procedures referred to in paragraphs 1, 2 and 3 above shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive. Decisions under this article shall be given or recorded in writing. Decisions of courts, and whenever possible of other bodies, shall be publicly accessible.

This policy is explicitly adopted in article 3(7) of Parliament and Council Directive 2003/35/EC of 26 May 2003 providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC ( OJ 2003 L156 , p 17) 

18 It is because of the need to keep the costs of environmental litigation down without encouraging or rewarding misconceived challenges that issues such as the present one arise. What we are asked to decide is whether, as a general rule, an order made following a full judicial review hearing that a successful defendant should recover its costs will entitle it not only to its acknowledgment costs but to any reasonably incurred preparation costs. Such a general rule, as James Findlay for the defendant stresses, would do no more than follow the practice in civil litigation; but, for reasons I have outlined, that is not a sufficient justification in public law.

R. (on the application of Buglife: The Invertebrate Conservation Trust) v Thurrock Thames Gateway Development Corp

Court of Appeal (Civil Division)

04 November 2008

 [2008] EWCA Civ 1209; [2009] C.P. Rep. 8; [2009] Env. L.R. 18; [2008] 45 E.G. 101 (C.S.); (2008) 152(43) S.J.L.B. 29; [2008] N.P.C. 118; Times, November 18, 2008; Official Transcript
An application for a PCO by a small NGO challenging a planning decision on environmental grounds.

EXTRACTS from judgment:

 [15] In the later case of R (Compton) v Wiltshire Primary Care Trust [2008] EWCA Civ 749 this court, comprising Waller, Buxton and Smith LJJ, returned to the relevant principles. At 10 Waller LJ quoted the principles set out in 74 of Corner House. At 18 he referred to the Report of a Working Group on Public Interest Litigation which was chaired by Maurice Kay LJ and comprised representatives from PLP, public law Claimants and their representatives, senior representatives from the Department of Constitutional Affairs, and (in a personal capacity) a member of the staff of the Treasury Solicitor. Waller LJ noted that the Group was agreed that to be suitable for a PCO a case must be a “public interest case”, but found it difficult to define what sort of case fell within the definition a “public interest case” and what did not. Ultimately the Group concluded as follows:

“75 After much discussion the Group came back to the first two criteria identified by the Court of Appeal in Corner House and agreed that these provided a definition that was both workable and sufficiently flexible. A public interest case is one where:

(i) the issues raised are ones of general public importance, and

(ii) the public interest requires that those issues should be resolved.

76 The Group agreed that the definition should be given a broad, purposive interpretation. The definition should not be allowed to become unduly restrictive.”

[16] Waller LJ further noted that the court was also shown a Report from a Working Group on Access to Environmental Justice, which was chaired by Sullivan J and published on 9 May 2008 (“the 2008 Report”). That was of course after the decision of Sullivan J in this case. As Waller LJ observed, the main concern of the 2008 Report was with the question whether the current approach of the courts in relation to costs was compliant with the UNECE Aarhus Convention, which is concerned with access to justice in environmental matters. Its conclusion was that it is not. Waller LJ quoted from App 3 of the 2008 Report, to which we too were referred, where the “exceptionality test” was addressed in these terms:

“In Corner House, the Court of Appeal accepted that PCOs should only be granted in 'exceptional' cases. But it now seems this 'exceptionality' test is being applied so as to set too high a threshold for deciding (for example) 'general public importance', thus overly restricting the availability of PCOs in environmental cases. For example, in a recent case, Bullmore, the implicit approach taken in the High Court and confirmed in the Court of Appeal was that there really should only be a handful of PCO cases in total every year. Such an approach if generally adopted would ensure that the PCO jurisdiction made no significant contribution to remedying the access to justice deficit it was intended to deal with, including in the environmental field. Unless the exceptionality criterion is eased, PCOs cannot be used in any significant way to assist compliance with Aarhus.”

[17] At 20 Waller LJ expressed the opinion that there should be no difference in principle between the approach to PCOs in cases which raise environmental issues and the approach in cases which raise other serious issues and vice versa. At 21 Waller LJ expressed the view that the two tests of general public importance on the one hand and the public interest in the issue being resolved on the other were difficult to separate. We agree. The court was there considering a rather different problem from that here: see eg at 23. However, Waller LJ said that the paragraphs in Corner House quoted above are not to be read as statutory provisions or in an over-restricted way and approved the flexible approach of Lloyd Jones J in R (Bullmore) v West Hertfordshire Hospitals NHS Trust [2007] EWHC 1350 (Admin).

[18] Although those statements were made in a somewhat different context, they appear to us to be of general application. Thus Waller LJ held at 24 that there is no principle of exceptionality which imposes additional criteria to those set out in Corner House at 74 and that the issue whether the cases raises matters of general public importance is a question of degree and one “which Corner House would expect judges to be able to resolve”. Throughout his judgment Waller LJ makes it clear that the question is essentially one for the judge.

[19] Buxton and Smith LJJ both concluded that the principles stated in Corner House are binding on this court. We agree. As we read Smith LJ's judgment, she essentially agreed with Waller LJ, while Buxton LJ, who dissented, took a different and somewhat narrower view of the public interest and of what can amount to general public importance. It follows that the correct approach is for us to follow Corner House as explained by Waller and Smith LJJ.

[20] Smith LJ summarised the position as she saw it at 87:

“It seems to me as a matter of common sense, justice and proportionality that when exercising his discretion as to whether to make an order and if so what order, the judge should take account of the fullness of the extent to which the Applicant has satisfied the five Corner House requirements. Where the issues to be raised are of the first rank of general public importance and there are compelling public interest reasons for them to be resolved, it may well be appropriate for the judge to make the strongest of orders, if the financial circumstances of the parties warrant it. But where the issues are of a lower order of general public importance and/or the public interest in resolution is less than compelling, a more modest order may still be open to the judge and a proportionate response to the circumstances.”

As we see it, the correct approach is to take account of all the circumstances of the case.

[21] The cases have also focused on the question whether, where a PCO is made in favour of the Claimant, it may also be appropriate to make an order capping the liability of the Defendant to pay the Claimant's costs if the Claimant wins. In both Corner House and Compton the court recognised that, in a case where it was making a PCO in favour of a Claimant, the answer might well be yes. Thus at 76(ii) the court in Corner House said:

“The purpose of the PCO will be to limit or extinguish the liability of the Applicant if it loses, and as a balancing factor the liability of the Defendant for the Applicant's costs if the Defendant loses will thus be restricted to a reasonably modest amount. The Applicant should expect the capping order to restrict it to solicitors' fees and a fee for a single advocate of junior counsel status that are no more than modest.”

[22] Similarly in Compton Smith LJ said at 86:

“At one end of the scale, the judge may make a PCO which imposes on a Defendant the burden of bearing its own costs even though it wins on the merits and does not relieve it of the prospective burden of paying the Applicant's costs in the event that the Applicant succeeds. However, Corner House makes it plain that it will be usual to limit the successful Claimant to recovery of modest costs, comprising the fees of the solicitor and one junior counsel. That is the 'strongest' form of order which will usually be made. It puts the Defendant at a major disadvantage; on costs it is in a 'heads you win tails I lose' position. At the other end of the scale, the court can make a much more modest order, whereby the Claimant's liability to pay the Defendant's costs is capped not at nil but at a specified level and where the Defendant is given a guarantee that it will not be required to pay any of the Claimant's costs. Holman J made a modest order of this type. He directed that, if the Defendant PCT were to succeed, the Claimant would be liable for £20,000 of its costs; that was two-thirds of the sum which the Defendant PCT (then) estimated its costs would be. If the Claimant were to win, the Defendant would not have to pay any of the Claimant's costs. (In fact, the Claimant's costs will be minimal, as she has no solicitors and has the benefit of counsel acting pro bono.) Under that order, the Defendant has the comfort of knowing that it cannot be required to meet any bill of costs other than its own and, over that, it has a large measure of control. Between the two extremes of the forms of order I have mentioned, it is possible for the judge to tailor the terms of the order to meet what he sees as the justice and fairness of the case.”

[23] That approach shows that all depends upon the circumstances, which are very wide. However, Mr Fordham submits that we should not follow the approach described in Corner House and Compton, so far as capping the Defendant's liability for the Claimant's costs is concerned. He draws our attention to paras 3 to 5 of App 3 of the 2008 Report under the heading “Tightened King cap”, which is, of course, a reference to Musa King v Telegraph Group Ltd (Practice Note) [2004] EWCA Civ 613, [2005] 1 WLR 2282, [2004] NLJR 823. Those paragraphs say that the consequence of Corner House is to set PCO levels too low.

[24] For example para 3 of the Appendix complained that, while Musa King said that the costs capped in advance should be reasonable and proportionate, Corner House introduced the further constraint that the costs capped should be “modest”. In addition in paras 4, 5 and 6 App 3 said this:

“4 As a consequence, caps on Claimant costs are being set at levels that (in general even if not necessarily in each particular case) are unsustainable and as a result stifle litigation. If unrealistic caps are set on a Claimant's costs, lawyers who specialise in such cases will not be able to continue to work in this field. The impact of this requirement therefore threatens to undermine the contribution PCOs can make to access to justice generally and, if applied to environmental cases, to Aarhus compliance.

5 The Court of Appeal approach in Corner House, which limits capped costs to cover junior counsel only, also causes difficulties. By their very nature, complexity and public importance, a significant number of cases worthy of a PCO will justify the instruction of leading counsel. Indeed, there will frequently be leading counsel instructed for the Defendant (as well as the developer or other interested third party) and in such cases their automatic exclusion for Claimants would result in substantial inequality of arms.

6 There is a fundamental difference in the ways in which the burdens of costs caps fall on the Claimant and Defendant. The PCO limiting the Defendant's costs recovery is paid by the Defendant public body itself (in the same way as if the Claimant were legally aided). There is no impact on the fees paid to the Defendant's lawyers. Any cap on the Claimant's costs is almost inevitably paid for by reducing the fees recovered by the Claimant's lawyers. In effect, Claimant's lawyers are bearing the burden of subsidising the provision of access to justice for their clients.”

[25] Mr Fordham submits that, for the reasons there set out, it is wrong in principle to limit the recoverability of Claimants' costs either to reasonably modest costs or to the costs of junior counsel. We would certainly accept that there can be no absolute rule limiting costs to those of junior counsel because one can imagine cases in which it would be unjust to do so. However, in Corner House this court laid down guidance which, subject to the facts of a particular case and unless and until there is a rule which has statutory force to the contrary, we must follow, albeit in a flexible way. That was the unanimous view of the court in Compton. It follows that, as the court put it in Corner House, the costs should in general be reasonably modest and the Claimant should expect the costs to be capped as set out in 76(ii) and (iii) of the judgment in that case.

[26] There is a further point of some potential importance in this appeal. Paragraph 7 of App 3 begins in this way:

“7 There have been worrying examples where the implicit (or even explicit) assumption by the court is that the capped limit on the Claimant's costs should somehow reflect the PCO limit imposed on the Defendant. This is taken to represent an equitable approach as between the parties. We remind ourselves that this is not the way the Corner House principles are formulated and its adoption is unhelpful in the application of the PCO jurisdiction.”

We entirely agree that there should be no assumption, whether explicit or implicit, that it is appropriate, where the Claimant's liability for costs is capped, that the Defendant's liability for costs should be capped in the same amount. As just stated, the amount of any cap on the Defendant's liability for the Claimant's costs will depend upon all the circumstances of the case.

[27] Paragraph 7 of App 3 continues:

“This problem is further exacerbated in cases where the Claimant's lawyers are acting under a Conditional Fee Arrangement (CFA). When taking a view as to the reasonable costs cap to be imposed on the Claimant, judges are reluctant to order what they consider at first glance to be excessive cost caps, resulting from the existence of the CFA. Because of the principle that the success fee is not to be disclosed before the conclusion of the case, a maximum 100% success fee must be assumed, resulting in a cap twice the size of the Claimant's base costs. Parliament has legislated to provide CFA jurisdiction as part of the range of measures in place to achieve access to justice. The costs cap base level should not therefore be reduced.”

We do not accept that approach in this context. The agreed success fee is relevant to the likely amount of the liability of the Defendant to the Claimant if the Claimant wins. It is therefore relevant to the amount of any cap on that liability. In our opinion the court should know the true position when deciding what the cap should be.

[28] Before considering the application of those principles to this case, it is appropriate for us to consider the procedure which ought to be adopted at first instance and on appeal.

THE CORRECT PROCEDURE – FIRST INSTANCE
[29] In Corner House the court set out at 78, 79 and 81 the procedure which ought to be followed at first instance. It also expressed the hope that the Civil Procedure Rules Committee would consider the matter, which it has not so far done in any detail. The court said this:

“78 We consider that a PCO should in normal circumstances be sought on the face of the initiating claim form, with the application supported by the requisite evidence, which should include a schedule of the Claimant's future costs of and incidental to the full judicial review application. If the Defendant wishes to resist the making of the PCO, or any of the sums set out in the Claimant's schedule, it should set out its reasons in the acknowledgment of service filed pursuant to CPR 54.8. The Claimant will of course be liable for the court fee(s) for pursuing the claim, and it will also be liable for the Defendant's costs incurred in a successful resistance to an application for a PCO (compare Mount Cook Land Ltd v Westminster City Council [2003] EWCA Civ 1346 at para 76(1)). The costs incurred in resisting a PCO should have regard to the overriding objective in the peculiar circumstances of such an application, and recoverability will depend on the normal tests of proportionality and, where appropriate, necessity. We would not normally expect a Defendant to be able to demonstrate that proportionate costs exceeded £1,000. These liabilities should provide an appropriate financial disincentive for those who believe that they can apply for a PCO as a matter of course or that contesting a PCO may be a profitable exercise. So long as the initial liability is reasonably foreseeable, we see no reason why the court should handle an application for a PCO at no financial risk to the Claimant at all.

79 The judge will then consider whether to make the PCO on the papers and if so, in what terms, and the size of the cap he should place on the Claimant's recoverable costs, when he considers whether to grant permission to proceed. If he refuses to grant the PCO and the Claimant requests that his decision is reconsidered at a hearing, the hearing should be limited to an hour and the Claimant will face a liability for costs if the PCO is again refused. The considerations as to costs we have set out in paragraph 78 above will also apply at this stage: we would not expect a Respondent to be able to demonstrate that proportionate costs exceeded £2,500. Although CPR 54.13 does not in terms apply to the making of a PCO, the Defendant will have had the opportunity of providing reasoned written argument before the order is made, and by analogy with CPR 52.9(2) the court should not set a PCO aside unless there is a compelling reason for doing so. The PCO made by the judge on paper will provide its beneficiary with costs protection if any such application is made. An unmeritorious application to set aside a PCO should be met with an order for indemnity costs, to which any cap imposed by the PCO should not apply. Once the judge has made an order which includes the caps on costs to which we have referred, this will be an order to which anyone subsequently concerned with the assessment of costs will be bound to give effect (see CPR 44.5(2)).

. . .

81 It follows that a party which contemplates making a request for a PCO will face a liability for the court fees, a liability (which should not generally exceed a proportionate total of £2,000 in a multi-party case) for the costs of those who successfully resist the making of a PCO on the papers, and a further liability (which should not generally exceed a proportionate total of £5,000 in a multi-party case) if it requests the court to reconsider an initial refusal on the papers at an oral hearing. We hope that the Civil Procedure Rules Committee and the senior costs judge may formalise these principles in an appropriate codified form, with allowance where necessary for cost inflation in due course.”

The Queen on the Application of Jeremy Guiney v London Borough of Greenwich

High Court of Justice Queen's Bench Division The Administrative Court

31 July 2008

[2008] EWHC 2012 (Admin)

2008 WL 2976663

Before: His Honour Judge MacKie QC 

Thursday, 31st July 2008

Determination of costs in a planning challenge

EXTRACTS from JUDGMENT

98 HIS HONOUR JUDGE MACKIE: There is an application for costs by the claimants set out in the skeleton argument which Ms Thornton has produced, annexing and relying upon the Sullivan Report. Against that, counsel for Greenwich, who points out that London boroughs consist of ordinary people just as much as the claimant, submits that there should be an issue-based costs assessment.

99 The position as I see it is as follows. First, I reject the idea of an issue-based assessment, because in a case of this kind it would be impractical, because, amongst other things in a case of this kind, it would cause more problems than it solved and it would be unduly complex.

100 In the ordinary way, I would have awarded the claimant 50 per cent of its costs, the reasons being that in substance the claimant has succeeded on what seems to me a significant point, but has only recovered a declaration — there has been no quashing — and the claimant has succeeded on one rather than both of its substantive grounds.

101 I am, however, going to award the claimant 75 per cent of its costs in these proceedings and the reason I am doing so is because I have regard, and I think I would in any event have regard to it, in an intuitive sense, to the considerations referred to in the Sullivan Report and it seems to me that I am justified in having regard to the report itself and it is those considerations which I need to articulate in these short reasons that lead me to say that the claimant should have 75 per cent, not 50 per cent, of its costs, and I think it only fair to counsel for Greenwich that I should have articulated, as I just have, my reason for going up from 50 to 75, in case they should want to take it further or seek to.

The Queen on the Application of Compton v Wiltshire Primary Care Trust

Case No: C1/2007/2850 C1/2008/1000 and C1/2008/1022

Court of Appeal (Civil Division)

1 July 2008

[2008] EWCA Civ 749

A non-environmental case, but significant in the development of the PCO jurisdiction (see further extracts from Buglife citing Compton above).
EXTRACTS from judgment:

19 We were also shown a Report from a Working Group on Access to Environmental Justice (chaired by Sullivan J) published as recently as 9th May 2008. The main concern of that Report was with the question whether the current approach of the courts in relation to costs was compliant with the UNECE Aarhus Convention , concerned with access to justice in environmental matters, and its conclusion is that they are not. In Appendix 3 of the Report what is termed the “Exceptionality test” is addressed in these terms:— 

“In Corner House, the Court of Appeal accepted that PCOs should only be granted in “exceptional” cases. But it now seems this “exceptionality” test is being applied so as to set too high a threshold for deciding (for example) “general public importance”, thus overly restricting the availability of PCOs in environmental cases. For example, in a recent case, Bullmore, the implicit approach taken in the High Court and confirmed in the Court of Appeal was that there really should only be a handful of PCO cases in total every year. Such an approach if generally adopted would ensure that the PCO jurisdiction made no significant contribution to remedying the access to justice deficit it was intended to deal with, including in the environmental field. Unless the exceptionality criterion is eased, PCOs cannot be used in any significant way to assist compliance with Aarhus.” 

20 Mr Havers stresses that this Report is concerned with environmental issues and that is obviously right, but the thrust of appendix 3 is to suggest the courts should generally consider their approach to PCOs so that there will be compliance with the Aarhus Treaty obligation, and it would seem less than satisfactory to carve out different rules where environmental issues are involved as compared with other serious issues. 

R. (on the application of Greenpeace Ltd) v Secretary of State for Trade and Industry

Queen's Bench Division (Administrative Court)

15 February 2007

[2007] EWHC 311

[2007] Env.L.R. 29

( Sullivan J. ): 

February 15, 2007

Challenge to the formulation of the Government’s policy on nuclear energy

EXTRACTS from JUDGMENT

49 Whatever the position may be in other policy areas, in the development of policy in the environmental field consultation is no longer a privilege to be granted or withheld at will by the executive. The United Kingdom Government is a signatory to the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (the Aarhus Convention). The Preamble records the parties to the Convention: 

“ Recognizing that adequate protection of the environment is essential to human well-being and the enjoyment of basic human rights, including the right to life itself, 

Recognizing also that every person has the right to live in an environment adequate to his or her health and well-being, and the duty, both individually and in association with others, to protect and improve the environment for the benefit of present and future generations, 

Considering that, to be able to assert this right and observe this duty, citizens must have access to information, be entitled to participate in decision-making and have access to justice in environmental matters, and acknowledging in this regard that citizens may need assistance in order to exercise their rights, 

Recognizing that, in the field of the environment, improved access to information and public participation in decision-making enhance the quality and the implementation of decisions, contribute to public awareness of environmental issues, give the public the opportunity to express its concerns and enable public authorities to take due account of such concerns 

Aiming thereby to further the accountability of and transparency in decision-making and to strengthen public support for decisions on the environment, …” 

50 Article 7 deals with “Public Participation concerning Plans, Programmes and Policies relating to the Environment”. The final sentence says: 

“To the extent appropriate, each Party shall endeavour to provide opportunities for public participation in the preparation of policies relating to the environment.”

51 Given the importance of the decision under challenge—whether new nuclear build should now be supported—it is difficult to see how a promise of anything less than “the fullest public consultation” would have been consistent with the Government's obligations under the Aarhus Convention . 

The Queen on the Application of Wiltshire Branch of the Campaign to Protect Rural England, Geoff Yates v Swindon Borough Council

CO/5157/2008

High Court of Justice Queen's Bench Division The Administrative Court

26 June 2009

[2009] EWHC 1586 (Admin)

2009 WL 1894662

Before: Mr Justice Hickinbottom 

Friday, 26 June 2009

 Failed judicial review;  argument on costs; Aarhus cited; judge found principles in Davey relevant:

“184 It is trite to say that costs are in the discretion of the court, but that, generally, as a matter of principle, a losing party pays a successful party's costs of the claim. ( CPR Rule 44.3(1) and (2) ). 

185 In environmental claims, it has been submitted by Mr Powell that that general principle is affected by Davey v Aylesbury Vale District Council [2007] EWCA Civ 1166 , in which Sedley LJ said (at paragraph 21(1)) that where a judicial review claim is brought partly or wholly in the public interest, albeit unsuccessfully, that “may properly result in a restricted or no order for costs”. He also referred to the judgment of the Master of the Rolls, particularly paragraph 29, in which, although he “entirely agreed” with Sedley LJ at paragraph 21, it seems to me he did not give a ringing endorsement to paragraph 21(1). 

186 It seems to me that, in environmental claims in which the claimant brings proceedings in the public not a private interest, that is just one relevant factor to be taken into account in considering how the court's discretion as to costs should be exercised. I will take that into account, together with the other factors which I consider of particular importance in this case.
…

190 Fourth, I take into account the importance of not making environmental claims impossible to bring because of the costs burden. In considering that, I have taken into account the purpose of this charity - which includes bringing environmental claims such as this.”
R (on the application of McCaw) v City of Westminster Magistrates' Court

QUEEN'S BENCH DIVISION (DIVISIONAL COURT)

LATHAM LJ V-P, NELSON J
19 JUNE 2008
Judicial review – Costs of application – Pre-emptive order for costs – Protective costs order – Claimant seeking permission to apply for judicial review of decision of district judge not to add other potential complainants to her complaint of statutory nuisance – Whether protective costs order ought to be granted – Whether decision on protective costs order criminal cause or matter – Environmental Protection Act 1990, s 82
[2008] EWHC 1504 (Admin), CO/4891/2008, CO/5504/2008

EXTRACTS from JUDGMENT:

 [1] At the present stage these proceedings are before us in form as an application for permission to apply for judicial review of a decision of the district judge sitting in the City of Westminster Magistrates' Court. They relate to proceedings brought under s 82 of the Environmental Protection Act 1990. The application is brought by the proposed Claimant because, having commenced proceedings by way of complaint under s 82(1) of that Act, she sought to add to her complaint a number of other potential Complainants. The district judge determined that the consequence of seeking to do so was to produce a complaint which was duplicitous. He put the Claimant to the option as to which of what was conceived to be the multiple charges should be the one upon which she intended to proceed.

…

[8] It is right to say that Mr Harrison QC, on behalf of the Interested Party, clearly accepts, first, that that decision did not take into account the material considered in the Aarhus Convention and that there has since been a report known as the Sullivan Report of a working group on access to environmental issues which has set out suggestions, amongst other things, as to how those conditions should be modified in order to take account of the Aarhus Convention. He accepts that the requirements in Corner House cannot be construed rigidly, as has been made plain in subsequent cases. For example, the apparent requirement that there should be no private interests in the outcome of the case has been in practical terms replaced with the approach that it is merely one of the material considerations when the court comes to its conclusions. However, he submits that, underlying the making of a Protective Costs Order must be the proposition that there is engaged a matter of public importance, which the intended litigant should not be unreasonably precluded from pursuing by reason of the costs regime applied in these courts. He submits that, when properly analysed, no such public interest issue arises in this case, particularly in relation to the Aarhus Convention because this application has no real connection with the mischief which art 9 of the Convention is designed to meet. The Claimant has her rights under s 82. Those rights are in no way affected by the order about which complaint is made in this case. The only relevance of the order is as to the way in which those rights might be given effect to; but if the order complained of is not disturbed, that does not prevent the Claimant from pursuing her complaint under art 82; nor does it preclude her from calling all the evidence that she would wish to call in support of that complaint; nor does it preclude the other persons who say that they are aggrieved from bringing their own complaints and having those complaints dealt with within the context of the Claimant's own complaint. Accordingly, it is said on behalf of the Interested Party that there is no proper basis for any Protective Costs Order in this case. Although he accepts that private interest is only one aspect of the matter that has to be considered, this is a case where the Claimant seeks to assert her own personal right on the basis that her interests have been interfered with by a statutory nuisance which may amount to a statutory nuisance but which would entitle her to private remedies. She is not precluded from pursuing either by reason of the order about which complaint is made.

[9] I have considered with some care the respective submissions. I am prepared to accept, as I understand Mr Harrison was, that the principles set out in Corner House must be applied flexibly. They must be applied in environmental case contexts in the light of the Aarhus Convention. I accept that in general terms, without wishing to seek to tie the hands of any court that considers the matter hereafter, the suggestions of the Sullivan working party should be taken into account by the court.
[10] However, I am not convinced that there is any public interest which justifies the making of a Protective Costs Order engaged in this case. It is a procedural wrangle which does not affect the underlying rights of the parties and does not, in my judgment, engage an issue of public interest such as to justify the grant of a Protective Order in relation to exposure to costs, which is what is sought. I would accordingly refuse to grant a protective costs order.

R (Littlewood) v. Bassetlaw District Council

[2008] EWCA Civ 1611
IN THE SUPREME COURT OF JUDICATURE
COURT OF APPEAL (CIVIL DIVISION)
Failed judicial review;  application for permission to appeal to the Court of Appeal; one ground of appeal was based on costs.  Aarhus requirements expressly accepted (although found not to have been breached).
EXTRACTS from JUDGMENT:
20.     There remains for consideration ground 4, the costs issue. The judge ordered the claimant to pay the council's costs subject to a cap of £50,000. The submission made is that he should have made no order for costs, or should have made a more restrictive order capping the council's costs at a substantially lower sum. The background to this is that before the hearing the council had informed the claimant that its costs would be in the region of £135,000 and had rejected a proposal as to a costs limit. Following the hearing and the judgment, however, the council said that the figure of £135,000 had been a mistake and had included the costs of the interested party which, as I understand it, was at one stage jointly represented with the council. The costs order sought from the judge was limited to certain items, in particular the costs of the council's solicitor, of the acknowledgement of service and of the fees of counsel (and I should mention that the fees of leading counsel were a very substantial element in the total figure). The total sum was estimated at between £41,000 and £47,000 and an order for costs subject to the cap of £50,000 was sought. This compared with a figure of about £42,000 for the claimant's own costs. 

21.     I should mention that the claimant was herself represented under a conditional fee agreement. She had also secured after the event insurance in respect of any award of costs against her, but this was considered irrelevant in the discussion below and plays no part in the analysis.

22.     The argument for the claimant, which is essentially the same as that advanced before the judge, is twofold. First, reference is made to the normal principles governing costs and it is submitted that the sum ordered in this case was disproportionate and unreasonable. One particular aspect of the argument is that the work, it is said, could have been carried out by competent junior counsel and the claimant should not have to pay the costs of leading counsel. Secondly, it is submitted that costs in environmental cases are subject to special considerations in that Article 9.4 of the Aarhus Convention, as given effect in EC law by Article 10a of the amended EIA directive, requires, as part of the measures directed to ensuring access to the court in environmental cases, that proceedings shall be fair and shall not be prohibitively expensive. That there is a duty on member states to ensure that effect is given to these requirements was stressed in the report of a working group chaired by Sullivan J on access to environmental justice. It is submitted on the applicant's behalf that a costs order of up to £50,000 in a case of this nature makes the proceedings unfair and prohibitively expensive and involves a breach of duty under EC law.

23.     The principles applicable to costs in environmental litigation were considered by the Court of Appeal in (R) Davey v Aylesbury Vale DC [2008] 1 WLR 878, albeit specifically in the context of costs of the pre-permission and permission stages of a judicial review claim. The Aarhus Convention and the EIA directive, along with other materials, were referred to in the judgments in that case and, as it seems to me, were taken into account in the formulation of the guidance given by the court. It was accepted that planning cases tend to lie on or near the boundary between private or commercial judicial review and public interest litigation and that many such cases straddle it. They are brought, as the present case was brought, by a personally interested individual, but they raise issues of wider environmental concern. Sedley LJ observed at paragraph 21, in relation to a costs order on the refusal of permission to apply for judicial review, that a claim brought partly or wholly in the public interest may properly result in a restricted or no order for costs. The Master of the Rolls, at paragraph 29, agreed but added a note of caution that costs should ordinarily follow the event and that it is for the claimant who has lost to show that some different approach should be adopted on the facts of a particular case. He pointed out that an unsuccessful claim against a public body imposes costs on that body which have to be met out of money diverted from the funds available to fulfil its primary public functions. 

24.     Whilst Mr Upton has questioned what was said by the Master of the Rolls, I am not satisfied that anything put forward to us today gives rise to an arguable point that the guidance in Davey was incorrect. In giving his ruling in the present case, the judge referred to Davey. He said it was reasonably arguable that the proceedings were partly in the public interest although there were a number of points which would not come within that ambit. However, he did not see anything exceptional in the case such as to mark it out as a case which should be dealt with in an exceptional way. He did not consider that the order of magnitude of costs mentioned was prohibitively expensive. As to the fact that the council's costs exceeded those of the claimant, the judge recognised that one element in that was that leading counsel was instructed by the defendant council, but he did not feel able to contradict what he had been told to the effect that the council was faced with the loss of a major infrastructure project and it was quite reasonable in the circumstances to instruct leading counsel. The judge could see no grounds for saying that there should be no order for costs, nor did he consider there to be grounds to make it appropriate to make a restricted order (that is, below the cap accepted in any event on behalf of the council).

25.     Mr Upton's submissions that the judge was wrong are reinforced by a witness statement from the claimant's solicitor, Mr Richard Buxton, which consists in part of submissions but also provides some additional information relevant to the costs issue. The matters to which he refers include the possibility that the European Commission may bring infringement proceedings against the United Kingdom for failure to transpose and apply the provisions of Article 10a of the EIA directive relating inter alia to prohibitive expense. But we are not concerned in this case with whether there has been adequate transposition into domestic law. The question is whether the particular decision of the judge in this case was itself affected by an arguable error, justifying permission to appeal. 

26.     Mr Buxton also draws attention to a number of other cases before the courts in which, in different contexts, the issue of prohibitive expense arises or may arise, and he raises in very clear terms the question whether a costs figure of up to £50,000 in the particular circumstances of this case can be said to amount to prohibitive expense so as to be in breach of the directive. He submits that the answer is clear in the applicant's favour, but otherwise there is an issue which would require this court not to refuse permission to appeal without making a reference to the European Court of Justice for a preliminary ruling on the interpretation of Article 10a of the EIA directive.

27.     As it seems to me, there is a danger of losing sight in all of this of the fact that a decision as to costs lies in the discretion of the judge. Unless he misdirected himself or reached a decision that was plainly wrong, this court should not interfere. The judge directed himself by reference to Davey, in which due regard was paid to the principle that proceedings should not be prohibitively expensive, and I find it difficult to see how it could be said that he misdirected himself. Could it be said that he reached a conclusion that was plainly wrong? In my judgment, no. The suggestion that there should have been no order for costs at all seems to me to be simply untenable on the facts of this case. In my view the judge was entitled to find that a costs figure capped at £50,000 was proportionate to the nature of the case and the work to which the council had been put in defending it, and that the costs awarded should properly include the fees of leading counsel. In ordinary domestic law terms, the order made seems to me to have fallen clearly within the reasonable limits of the judge's discretion. 

28.     Nor do I think that a costs order of this size in proceedings of this nature could properly be said to give rise to a breach of the duty to ensure that proceedings in environmental cases should be fair and not be prohibitively expensive. I include within that the costs arising out of instruction of leading counsel. 

29.     Moreover, in considering the question of prohibitive expense in relation to environmental cases as a category, it needs to be borne in mind that there exists a regime for the making in advance of protective costs orders in appropriate cases. That is a mechanism by which a claimant can seek to protect himself against the operation of the normal costs provisions in the event that the claim is unsuccessful. One cannot simply focus on a particular order made at the end of proceedings in a case where no protective costs order has been sought or made. 

30.     In conclusion, it is my judgment that an appeal against the judge's costs order in this case does not have a real prospect of success and, although I do not dispute the importance of costs orders in environmental cases, I do not regard that as a sufficient reason for granting permission. Accordingly, I would refuse the application. 

R. (On the Application of Burkett) v Hammersmith, Fulham LBC (Costs)

Court of Appeal (Civil Division)

15 October 2004

[2004] EWCA Civ 1342

[2005] C.P. Rep. 11

Brooke , Buxton , and Carnwath L.JJ. : 

October 15, 2004
Decision which pre-dates the UK’s ratification of the Treaty, and the development of the PCO jurisdiction.  Refers to concerns in the Environmental Justice Project report by reference to the requirements of the Convention.
EXTRACTS from JUDGMENT

74 We cannot leave this appeal without commenting on the effect that the current policies for LSC-funded civil litigation are likely to have in the field of environmental law. The 1998 Aarhus Convention , to which this country is a party, contains provisions on access to justice in environmental matters. (The full title is the “ UNECE Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters ”). In particular, it requires each signatory to have in place judicial procedures allowing members of the public to challenge acts of public authorities which contravene laws relating to the environment; and that those procedures should be “fair, equitable, timely and not prohibitively expensive” (para.[4]). 

75 A recent study of the environmental justice system (“Environmental Justice: a report by the Environmental Justice Project”, sponsored by the Environmental Law Foundation and others) recorded the concern of many respondents that the current costs regime “precludes compliance with the Aarhus Convention ”. It also reported, in the context of public civil law, the view of practitioners that the very limited profit yielded by environmental cases has led to little interest in the subject by lawyers “save for a few concerned and interested individuals”. It made a number of recommendations, including changes to the costs rules, and the formation of a new environmental court or tribunal. 

76 We would be troubled if the effect of our ruling on this appeal were left uncorrected by other means, because of the importance of maintaining the viability of the few legal practices which operate in the field of publicly funded environmental litigation. On the other hand, if the figures revealed by this case were in any sense typical of the costs reasonably incurred in litigating such cases up to the highest level, very serious questions would be raised as to the possibility of ever living up to the Aarhus ideals within our present legal system. And if these costs were upheld on detailed assessment, the outcome would cast serious doubts on the cost-effectiveness of the courts as a means of resolving environmental disputes.
77 Equally disturbing, perhaps, is the fact that this large expenditure on Mrs Burkett's behalf has not, as far as we know, yielded any practical benefit to her or her neighbours. It has been of great interest to lawyers in other respects; it has resolved difficult issues about jurisdiction and time limits in judicial review, and (now) issues about set-off in relation to costs within the domain of the LSC. However, as we understand it, the four years since the proceedings began have seen the development substantially completed in accordance with the original permission. We have not been told whether Mrs Burkett sought or obtained any mitigation of the environmental impact of the works, which led to her original concerns.

78 When granting permission (with Park J.) for appeal to this court from the substantive decision of Newman J. (principally on a legal issue relating to environmental assessment), Carnwath L.J. referred to the recent judgment of the European Court in Case C–201/2 Wells v Secretary of State . This had been *188 relied on by Mr McCracken Q.C. for Mrs Burkett as raising the possibility of some form of retrospective remedy. He commented: 

“In the present case, I understand, development has begun. Park J queried what exactly Mrs Burkett is now expecting by way of remedy. The European Court certainly envisages a possibility of the permission being quashed and compensation being given to the developer, but I do not realistically think Mrs Burkett expects that. However, that is an important aspect to be considered, because there is a great danger in these cases of losing sight of the fact that the remedy is being sought on behalf of a specific person …”

Following the withdrawal of the substantive appeal, we have not been given any more information on this issue. Nor have we had to consider what practical relief Mrs Burkett could realistically have expected to obtain—now, or indeed at any previous stage of these protracted proceedings. 

79 These considerations do not directly affect the issue before us, which must be decided by reference to the legal principles set out in our judgment. We mention them only because of the weight placed by Mrs Burkett's representatives, and by the Law Society, on the potential economic effects of our decision on lawyers engaged in publicly funded work, given the way in which prescribed rates of pay have been frozen at a very low level for so many years. We share these concerns (which are not of course confined to environmental law).

80 We would strongly welcome a broader study of this difficult issue, with the support of the relevant government departments, the professions and the Legal Services Commission. However, it is important that such a study should be conducted in the real world, and should look at the issue not only from the point of view of the lawyers involved, but also taking account of the likely practical benefits to their clients and the public. It may be thought desirable to include in such a study certain issues that relate to a quite different contemporary concern (which did not arise on the present appeal), namely that an unprotected claimant in such a case, if unsuccessful in a public interest challenge, may have to pay very heavy legal costs to the successful defendant, and that this may be a potent factor in deterring litigation directed towards protecting the environment from harm.
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