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Mr Jeremy Wates

Secretary to the Aarhus Convention

United Nations Economic Commission for Europe

Environment and Human Settlement Division

Room 332, Palais des Nations

CH -1211 Geneva 10

Switzerland

02 June 2010
Dear Mr Wates

Re:  
Communication to the Aarhus Convention Compliance Committee concerning compliance by the United Kingdom with provisions of the Convention in connection with the scope of judicial review, costs, timing and other issues related to access to justice (Ref. ACCC/C/2008/33)
We are writing to you as a response to CAJE’s recent update to the Compliance Committee (dated 20 May 2010) with regard to two UK cases involving ‘prohibitive costs’ as referred to in Article 9(4) of the Aarhus Convention, and would like to make the following observations:

1. We welcome CAJE’s confirmation in their letter of 20 May 2010 of the view (as already set out in our letter to the Committee dated 29 January 2010) that the potential costs in the Rugby Cement case
 are prohibitively expensive. Similarly, we agree with CAJE that the costs in Marco McGinty and Another and Hunterston
 are also prohibitively expensive. The potential costs in both cases are therefore clearly in breach of Article 9(4) of the Aarhus Convention.
2. We note that McGinty is a decision of a Scottish court, and, though obviously relevant to the UK’s compliance with the Aarhus Convention in general, is not directly relevant to Case ACCC/C/2008/33, which concentrates on the costs rules in England & Wales.
3. We share CAJE’s concerns about the UK Government’s appeal in the Rugby Cement case against the right of English costs judges to apply existing EU Directives which implement and reflect Article 9(4) of the Aarhus Convention. Such a view is clearly in breach of EU law. 
4. However, in relation to the court’s judgment on the application of costs principles in the Rugby Cement case, and especially as regards the ‘ordinary member of the public’ test first proposed by Lord Justice Sullivan, we would like to very strongly re-emphasise that for England & Wales to comply with Article 9(4) of the Aarhus Convention it is necessary to remove the discretionary aspects from the English costs rules. The test based on an ‘ordinary’ member of the public still hinges on the requirement for ‘reasonableness’ which can be interpreted differently by the courts, and which introduces means based assessment and other criteria which should not be relevant, particularly bearing in mind the views of even moderate English courts on what may constitute reasonable costs for an ‘ordinary’ member of the public. Moreover, the test does not eliminate the ‘loser pays’ rule in environmental public interest cases or the courts’ discretion as regards costs awards in English courts (in contravention of Commission v Ireland). It fails to provide the certainty required by the Aarhus Convention as to the amount of costs potential claimants in environmental public interest judicial reviews would need to pay if they lost (see particularly pp. 6 and 12-14 our letter of 29 January 2010).
We would like to stress once again that what is needed is a clear positive rule introducing a general, unqualified, presumption in favour of one way costs shifting in environmental cases, as applied for example in the US. Then the UK would be able to comply with Article 9(4) of the Aarhus Convention.
We hope that these comments are helpful and would be happy to answer any questions the Compliance Committee may have in this regard.

Yours sincerely
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James Thornton  
� R v The Environment Agency et al ex parte [David Edwards]Lilian Pallikaropoulos  (the Rugby Cement case), in the Supreme Court of the United Kingdom, hearing date 4 December 2009, judgment dated 15 January 2010.


� [2010] CSOH 5.
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