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Ms Fiona Marshall,
Environmental Affairs Officer,
United Nations Economic Commission for Europe,
Room 330, 

Palais des Nations, 
CH- 1211 Geneva 10, 

Switzerland.

13th October 2010

Dear Ms Marshall,

Re:  UK Response to Draft findings of the Compliance Committee concerning Communications ACCC/C/2008/27 and ACCC/C/2008/33
We write following the UK’s response to the draft Compliance Committee findings in Cases 2008/27 and 2008/33.
CAJE is deeply concerned to note that the UK continues to consider that the law relating to the award of costs in England and Wales is compliant with Articles 9(4) and (5) of the Convention in relation to both Communications.  We find this extraordinary in light of the ACCC’s considered findings, the European Commission’s ongoing infraction proceedings, the findings of Lord Justice Jackson’s Review of Civil Litigation Costs, two reports of the Working Group on Access to Environmental Justice (the “Sullivan reports”) and numerous reports and articles published by academics and NGOs (including some funded by the Government) since 2003.    This is a regrettable response as it frustrates our ability to work with the Government to move towards identifying a positive solution.  
The proposal to codify the PCO regime
In light of the UK’s response to the Committee’s findings, CAJE has written to Defra and the Ministry of Justice (we enclose copies for the Committee’s information).  Our main concern, aside from the blank refusal to acknowledge the validity of the Committee’s findings, is the proposal to consolidate the case law on PCOs into the rules of court – primarily on the basis that this was the recommendation of the first Report of the Working Group on Access to Environmental Justice (the first Sullivan Report).  This is, at best, a somewhat disingenuous interpretation of the current position.  Since the publication of the first Sullivan Report in May 2008, there have been a number of relevant developments in this field, all of which have been brought to the Government’s attention.  

Firstly, the difficulties of continuing to rely on judicial discretion to implement the “not prohibitively expensive” requirement of the EC Public Participation Directive (PPD) and Article 9(4) of the Aarhus Convention were fully explained by the Communicant in 2008/C33 and CAJE in both written and oral evidence to the ACCC in July and September 2009.  
Secondly, in his Review of Civil Litigation Costs (published in January 2010), Lord Justice Jackson gave careful consideration to the issues arising in respect of environmental (Aarhus) judicial reviews and the developing PCO case-law – ultimately rejecting the PCO regime and recommending a solution of “qualified one-way costs shifting” (QuOCS) in all judicial reviews.  This recommendation was made primarily on the basis that it is “the simplest and most obvious way to comply with the UK’s obligations under the Aarhus Convention in respect of judicial review cases”.  

Finally, the Update Report of the Working Group on Access to Environmental Justice (Sullivan II, published in August 2010) also explicitly rejected improvements to the PCO system made in its first Report on the basis that it had subsequently been confirmed that judicial discretion will not satisfy the European Court of Justice as to compliance with Aarhus (judgment in Commission v Ireland, case C-427/07).  In his Foreword, Lord Justice Sullivan states:

“If the Compliance Committee adheres to its draft findings, it is obvious that tinkering with the Protective Costs Order regime will not be sufficient to address prohibitive costs and secure compliance with Aarhus. A radical change in the Civil Procedure Rules is required, one which recognises the public interest nature of environmental claims. The new Rules must also recognise the need for legal certainty. The broader the ambit of judicial discretion under any new Rules, the less likely it is that they will be Aarhus compliant.”
CAJE is not aware when the UK response was prepared (there is no date on it), however, it was sent to us by the UNECE Secretariat on 23rd September 2010 - some weeks after the Sullivan Update Report was published.  However, even accepting that the Government’s response may have been prepared before Sullivan II was published, the UK appears to have ignored all of the evidence presented to the ACCC, the ECJ’s judgment in Commission v Ireland and the conclusions of Lord Justice Jackson’s Civil Litigation Review.
In our view, the only way to ensure compliance with the provisions of the Aarhus Convention and the PPD is to introduce qualified one way costs shifting for environmental cases.  The Government may have concerns about introducing such a wide-ranging measure across the full spectrum of judicial review.  However, we have pointed out that introducing it for environmental cases – which represent a very small proportion of the overall number of cases – would ensure compliance with international and EU law and could represent a useful “pilot” for the other areas in which Lord Justice Jackson makes such recommendations.
We would just like to pick up on one other point made in the UK’s response in relation to costs.  The Government states that the Committee’s quote from the Court of Appeal’s judgment in Morgan v Hinton Organics at paragraph 133 of the draft findings is “not completely accurate”.  We have checked the judgment and the quote seems entirely correct – paragraph 47(iii) states:

“With that possible exception, the rules of the CPR relating to the award of costs remain effective, including the ordinary “loser pays” rule and the principles governing the court’s discretion to depart from it. The principles of the Convention are at most a matter to which the court may have regard in exercising its discretion.” 

Interim relief and cross-undertaking in damages

We note the UK’s response in relation to interim relief.  In our view, it is entirely unsurprising that defendant representatives have not been able to provide recent examples of claims that have not been taken forward because of the financial burden that a cross-undertaking in damages would pose.  Following the Lappel Bank case Claimants simply do not even consider making an application to the court and until the costs rules are amended on that point, that situation will pursue.

Finally, we note the UK’s response on timing and substantive legality.  CAJE is currently considering these issues and we hope to provide the Government with substantive comments in due course.  
CAJE has requested a meeting with civil servants in Defra and the Ministry of Justice in November 2010 - hopefully that will give us an opportunity to discuss the Committee’s findings and agree a constructive way forward.  We will continue to keep the ACCC informed of relevant developments and we thank you again for your careful consideration of these issues.
With best wishes.

Yours sincerely,
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Carol Hatton

Solicitor

WWF-UK (on behalf of CAJE)

Encs.
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