FINDINGS AND RECOMMENDATIONS OF THE AARHUS CONVENTI ON
COMPLIANCE COMMITTEE WITH REGARD TO COMMUNICATION
ACCC/C/2008/23 CONCERNING COMPLIANCE BY THE UNITED KINGDOM *

l. BACKGROUND

1. On 21 February 2008, Mr. Morgan and Mrs. Baker eyiksham, United Kingdom,
(hereinafter “the communicants”), represented by Réul Stookes of Richard Buxton
Environmental & Public Law, submitted a communiecatio the Committee, alleging non-
compliance by the United Kingdom of Great BritamddNorthern Ireland with its obligations
under article 9, paragraph 4, of the Conventioocess to Information, Public Participation
and Access to Justice in Environmental Matters lfaarConvention or the Convention).

2. The communicants alleged that the Party concemiéztifto ensure the availability of fair,
equitable, timely and not prohibitively expensiegiew procedures in their private nuisance
proceedings against Hinton Organics (Wessex) Lede(hafter the operator) seeking an
injunction to prohibit offensive odours arisingrindhe operator’'s waste composting site near the
communicants’ homes. Following the discharge (chati@n) of an interim injunction in respect
of the offensive odours, the communicants wereredié pay the costs of the operator and
added parties (the Environment Agency and Bath &NBast Somerset Council) amounting to
approximately £25,000.

3. Atits nineteenth meeting (5-7 March 2008), the @uttee determined on a preliminary
basis that the communication was admissible, sutpeeview following any comments from
the Party concerned.

4. The communication was forwarded to the Party carexton 17 April 2008, together with
a number of questions from the Committee. Also d\fril 2008, the Committee wrote to the
communicants seeking further background informategarding its communication.

5. By letter dated 7 July 2008, the Party concerngdested the Committee to extend the
five-month deadline for its response until the GadirAppeal delivered its judgment regarding
an appeal of the costs order by the communicants.

6. On 26 September 2008, the Committee wrote to thiy Bancerned indicating that, in

light of the fact that the request related to safnne issues addressed in the communication
which were currently subject to review by the CafrAppeal and that the communicant did not
have objections to the extension of the time limitthe Party’s response, the Committee had
agreed to postpone the deadline. At the same timeCommittee requested that the Party
concerned provide to it by 31 October 2008 anadhiesponse dealing with some of the
guestions posed in the Committee’s letter of 17il/8008.

7. By letter dated 29 September 2008, the communiqantsded their response to the
Committee’s questions of 17 April 2008.

! This text will be produced as an official Unitedtidns document in due course. Meanwhile editamahinor
substantive changes (that is changes which arparbbf the editorial process and aim at correcginmgrs in the
argumentation, but have no impact on the findimgs @nclusions) may take place.



8.  On 30 October 2008, the Party concerned provideiitial response, including its
answers to the questions posed by the Committd& ¢kpril 2008. Due to further postponement
of the hearing of the communicants’ appeal in tber€of Appeal, the response of the Party
concerned was provided before the matter of caalsleen resolved in the national courts. On
22 May 2009, the Party concerned provided an anteneesion of its letter of 30 October 2008.

9. On 24 March 2009, the communicants sent a furtétezrl enclosing the judgment of the
Court of Appeal dated 2 March 2009 regarding themanicants’ appeal of the costs order
against them. By letter dated 26 March 2009, thieyR@ncerned asked the Committee to close
the case, on the grounds that the interim coser @aimplained of in the communication had
been quashed by the judgment of the Court of Appedlsubstituted with one which reserved
the question of the operator’s costs until the efnithe trial, and that the communicants’
remaining liability to pay the costs of the Envinoent Agency and Bath & North East Somerset
Council in the amount of £5,130 had no deterrefieioef The communicants, by letter of 27
March 2009, objected to the request of the Pamygemed and asked the Committee to proceed
with the case.

10. At its twenty-third meeting (31 March — 3 April 28)0) the Committee decided to proceed
with the case and to discuss the substance obthencinication together with the
communication ACCC/C/2008/27, which also concernaaipliance by the United Kingdom
with the provisions of article 9 of the Conventian,ts twenty-fourth meeting (30 June — 3 July
2009). Both the Party concerned and the commurscaete informed of the Committee’s
decision.

11. By letter dated 12 May 2009, the Party concern&dd$o postpone the planned discussion
of the communications ACCC/C/2008/23 and ACCC/C8200 and to consider them later on
jointly with the communication ACCC/C/2008/33. Battier of 14 May 2009, the communicants
opposed the proposal to postpone the communicawdtes considering the views of both
parties and consulting with members of the Commjttiee Chair of the Committee decided to
hold the discussions of the communications ACCQJ38223 and ACCC/C/2008/27 at the
twenty-fourth meeting. The Chair indicated thateaching this decision, he had been guided by
the need to strike a balance between making pregnese processing of communications
received some time ago, and on the other, theed&sgroup together discussions on different
communications that deal with common issues.

12. On 22 May 2009, the Party concerned submitted isedwersion of its letter of 30
October 2008.

13. Also on 22 May 2009, the Committee received wrigabmissions in respect of
ACCC/C/2008/23, ACCC/C/2008/27 and ACCC/C/2008428rf an observer, Coalition for
Access to Justice for the Environment, a coalitibsix environmental non-governmental
organizations from the United Kingdom.

14. On 23 June 2009, the communicants presented wsttemissions clarifying the
allegations set out in their communication. Bydetif 23 June 2009, the Party concerned also
provided additional written submissions for consadi®n by the Committee, setting out its view.

15. The Committee discussed the communication at gstyvfourth meeting (30 June — 3
July 2009), with the participation of representesiwf both the Party concerned and the

2 The six members of the coalition are Friends effarth, WWF-UK, Greenpeace, Royal Society for the
Protection of Birds, Capacity Global and the Ennvimental Law Foundation.



communicants. At the beginning of the discussiba,Gommittee confirmed the admissibility of
the communication.

16. After the discussion, additional information wasyided by an agreed statement of the
communicants and the Party concerned dated 22008. The communicants and the Party
concerned provided further clarification on certagpects of the case by letters of 23 July and
30 July 2009, respectively.

17. By letter dated 22 July 2009, the United Kingdoheged that a member of the Committee
had a conflict of interest with respect to ACCCM&/23 (United Kingdom) and
ACCC/C/2008/27 (United Kingdom). The Committee memé&oncerned did not participate in
the deliberations on the findings in this casethrmrdetails regarding the United Kingdom’s
allegation, the Committee’s response and the viEwise communicants are set out in
paraggaphs 6-11 of the report of the twenty-fifteating of the Committee (22-25 September
2009):

18. The Committee began its deliberations on draftifigd at its twenty-fifth meeting

following a very preliminary discussion at its twifiourth meeting and continued its
deliberations at its twenty-sixth meeting. By letiated 9 March 2010, the Committee sought
further clarification from the parties. The comnuanits provided the requested clarification on
12 April and 13 April 2010 respectively. Followingceipt of these clarifications, the Committee
completed the preparation of draft findings. Inadance with paragraph 34 of the annex to
decision 1/7, the draft findings were then forwarfie comments to the Party concerned and to
the communicants on 7 June 2010. Both were invdg@ovide any comments by 4 July 2010.

19. The communicants and the Party concerned provitgid¢comments on the draft findings
on 11 June 2010 and 18 June 2010 respectivelycdimenunicants provided additional
comments by letter of 22 June 2010.

20. At its twenty-ninth meeting (21-24 September 20103, Committee proceeded to finalize
its findings in closed session, taking accountef¢comments received. The Committee then
adopted its findings and agreed that they shouloubdished as an addendum to the report. It
requested the secretariat to send the findingset&arty concerned and the communicants.

Il. SUMMARY OF FACTS, EVIDENCE AND ISSUES*

21. The communication concerns a costs order awardgidstghe communicants upon the
discharge of an interim injunction they had eaitieen granted in respect of offensive odours
emanating from the operator’'s waste compostingngte their homes. The communicants
allege that they were subjected to unfair, inedplét@and prohibitively expensive procedures in
their private nuisance proceedings against theabpeof the waste composting site contrary to
the standards required by article 9, paragrapfi theoConvention. In addition, the
communicants allege that the demands from the Gloaimd Agency for their costs to be paid
forthwith and not to await the outcome of the teaalounted to non-compliance of the Party
concerned with article 3, paragraph 8, of the Cativa, which requires that persons exercising

% Statements by the Committee, the Party concernédhe communicant are annexed to the report dfitbaty-
fifth meeting and can also be accessed at
http://www.unece.org/env/pp/compliance/Complianc@@@mmittee/33TableUK.htm

* This section summarizes only the main facts, exideand issues considered to be relevant to thetiqneof
compliance, as presented to and considered bydhenitee.




their rights in conformity with the Convention aret to be penalized in any way for their
involvement.

22. According to both the communicants and the Parhcemed, there are other procedural
routes in the United Kingdom enabling members efghblic to challenge odour nuisance other
than private nuisance proceedings. In respecteotéise presented by the communicants, they
include, inter alia, the following:

(a) Summary proceedings by persons aggrievedabytsty nuisances under section 82 of
the Environmental Protection Act 1990;

(b) A complaint to the Parliamentary Ombudsmahawal Government Ombudsman about
the Environment Agency or the Council respectively;

(c) An application for judicial review to challeeg@dministrative actions or failure to take
such actions by the Environment Agency or the Cibuaiad

(d) A private prosecution (this right is presenmdsection 6(1) of the Prosecution of
Offences Act of 1985).

23. According to the communicants, a private nuisamt®@awas considered the most
effective course of action in this case, inter,ddecause they had legal expenses insurance for it.

24. The operator’s recycling and composting site isted near a residential road and a few
hundred metres from the communicants’ homes. Arfgnpermission was granted for this site
by the Council in 1999 and was to expire in ApAllP. A waste management licence was issued
in January 2001 by the Environment Agency. The Ageand the Council are the two primary
environmental regulators of the site.

25. During recent years, the activities of the operatere the subject of numerous complaints
by residents to the Agency and Council, especialhgspect of odours emanating from the
composting processes. In response to such conglaimumber of enforcement actions have
been taken by the regulators, including compliamatéces, warning letters and cautions. The
Agency also brought proceedings against the operatbe Magistrates’ Court, resulting in
fines being imposed on the operator by the Coutivanoccasions (£4,000 plus costs of £1,200
in January 2005 and £3,000 plus costs of £ 2,988arch 2009). There is disagreement between
the parties as to whether the enforcement actakentby the regulators with regard to the
operator have been adequate. In the communicaets, the Agency and the Council have
failed to protect local residents and to propeelgulate the site while the position of the Party
concerned is that the regulators have taken enfaneaction against the operator where, in
their judgment, it was proportionate and approprtatdo so.

26. In July 2006, the communicants began their owngedags in private nuisance for an
injunction and damages. On 9 November 2007, amimtinjunction was granted by the High
Court. The terms of the injunction prohibited threfehdant from “causing odours” in the vicinity
of the claimants’ properties “at levels that akelly to cause pollution of the environment or
harm to human health or serious detriment to theraiy of the locality outside the boundary, as
perceived by an authorized officer of [either thgeAcy or the Council].”

27. The above formulation of the injunction followedstantially the wording of the
condition in paragraph 5.2.2 of the operator’s wasanagement licence, but made it specific to
odours on the properties owned and occupied bgdhenunicants. Also, it specified that



whether such odours caused pollution of the enumemt, harm to human health or serious
detriment to amenity was to be perceived by anaistéd officer of the Agency and the
Council.. The Agency and Council were not consuliefbre the interim injunction order was
made. While the operator opposed the granting afrdar for an injunction, there is no evidence
before the Committee that the operator objectddddgency and the Council being named in
the order.

28. Upon being informed by the communicants and theaipeof the terms of the interim
injunction, the Agency and Council wrote to the @@xpressing concerns about the possible
conflict between their statutory functions as reguils and their position as “de facto arbiters” of
breaches of the injunction in the private dispugaveen the communicants and the operator of
the site. They invited the parties to the dispiatagree to amend the order of 9 November 2007,
by deleting the reference to them in the formutatd the injunction, and suggested as an
alternative to substitute it by a reference to petelent experts agreed upon by the operator and
the communicants. In correspondence labeled abdwitprejudice”, the communicants invited
the operator to nominate experts, but the operajected this proposal as unworkable. Being
“without prejudice” that correspondence was nothlmfore the High Court. By a judgment dated
21 December 2007, the High Court discharged thegimtinjunction on the ground that it would
be unworkable without some objective means of assest. In respect of the suggestion that the
reference to the Council and Agency could be requldry a reference to an independent expert,
the High Court commented:

“That in my view would be appropriate if, but ornfythere was an agreement

between the claimants and the defendant as tod#mity of such a person.

That is not the position....”

29. Following the discharge of the interim injunctiaman order dated 21 December 2007, the
Court ordered the communicants to pay the costiseoddded parties (the Agency and Council)
in the amount of £5,130 and the defendant’'s castsaessed on the standard basis. The
defendant’s costs were estimated to be £19,190.

30. The communicants sought leave to appeal the cod¢s of 21 December 2007 on the
grounds, inter alia, that the order was “unfair anhibitively expensive” and therefore contrary
to article 9, paragraph 4, of the Aarhus Conventioitially the communicants sought leave to
appeal the costs order in favour of both the opeiatd the Agency and Council. Subsequently,
the communicants narrowed the ground of their apgieas to seek the dismissal of the costs
order in favour of the operator in its entiretyddhe costs order in favour of the Agency and
Council regarding liability, but not regarding qtxam.

31. The communicants allege that they chose not tdesige the quantum aspect of the costs
order in favour of the Agency and Council followingrrespondence from the Agency in which
the latter indicated that it would be seeking fartbosts if it had to appear before the Court of
Appeal.

32. The communicants were initially refused leave tpesgd the costs order but this was
ultimately granted and their appeal was heard tbtagevith an appeal by the operator on an
issue not within the scope of the Convention, éghF2bruary 2009.

33. Inits judgment of 2 March 2009, the Court of Aplpset aside the costs order requiring the
communicants to pay the defendant’s costs. In ngaiksndecision, it noted that the High Court
judge had found that the balance of conveniencénlagme form of interim protection, damages
not being an adequate remedy. It also noted tkeatdimmunicants had been willing to agree to
replace the regulators in the interim injunctionifalependent experts, and had invited hames
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from the operator, who had rejected the proposabbhand as unworkable. The Court of
Appeal held that in a case of this kind, whererttegits of the interim application were so
closely tied up with the merits of the case ovef#tle correct order would have been to reserve
the defendant’s costs of the interim applicatiowl(iding the costs of the hearings on 9th
November and 21st December 2007) to the trial judj@e Court made some general
observations on the application of the Conventiothe United Kingdom which had been raised
by the communicants, although it did not use thev@ation as a basis for its decision as the
Convention had not been raised before the judgieeitdigh Court.

34. At paragraph 17 of the judgment, the Court of Appeded that the communicants had
asked it to consider whether it was outside therCoproper discretion to order the Claimant to
pay the costs of the authorities. However, the noelgt itself did not address the issue of liability
for the Agency and Council’s costs at length, latiher noted at paragraph 53:

“For reasons we have explained, the order in fawbdine two authorities has

not been the subject of argument, but in any ewentvould find it hard to see

any objection to it. There being no appeal fromjtidge’s decision that they

were wrongly included in the order, they were ésditto their costs on

ordinary principles. Since they would be no longsolved as parties to the

case, it was obviously appropriate to deal withmthiben and there.”

35. The Court of Appeal allowed both the communicaatsl the operator's appedl$he
Court of Appeal order dated 2 March 2009 which agganied the Court of Appeal’s judgment,
stated at paragraph 3:

“The interim costs order made by His Honour Judggn®ur QC on 21

December 2007 is set aside and replaced by an thraecosts be reserved to

the trial judge.”

36. By letter dated 5 March 2009, the Agency and Cdwmamte to the registry of the Court of
Appeal asking that paragraph 3 of the Court Ordi@ March 2009 be amended to reflect
paragraph 74 of the Court of Appeal’s judgment \tstated that:

“Both appeals are accordingly allowed. For therimtecosts order there will

be substituted an order reserving the costs adéifendant to the trial judge.”

37. The communicants objected to the Agency and Cosrreifjuest, indicating that their view
was that the Order was correct as it stood, ia.ttie costs order regarding both the operator and
the authorities was set aside and reserved to trial

38. On 19 March 2009, the Court of Appeal amended papdg3 of the Court Order of 2
March 2009 (set out in paragraph 35 above) toceflaragraph 74 of the judgment of 2 March
2009, so that paragraph 3 of the amended CourtrGtdied:

“Paragraph 3 of the interim costs order made byHtisour Judge Seymour

QC on 2% December 2007 is set aside and replaced by am tatethe costs

of the Defendant be reserved to the trial judge.”

39. On 2 April 2009, the communicants, through thelicgor, wrote to the Agency and the
Council enclosing payment of £5,130 plus interestacordance with the order of 21 December
2007.

40. The communicants allege that the conduct of thendgend Council, in pursuing the
communicants for the costs of their participatiothe proceedings regarding the discharge of

® As noted at paragraph 32 above, the operator'saijig not within the scope of the Convention.



the injunction on 21 December 2007 instead of amgihe outcome of the main trial,
constitutes a breach of article 3, paragraph & efConvention. The communicants assert that
by doing so, the public authorities have penaltbedcommunicants for seeking to exercise their
rights under the Convention.

41. The communicants also allege that they were sudgjdct unfair, inequitable and
prohibitively expensive procedures in their privatesance proceedings in contravention of the
United Kingdom’s obligations under article 9, paegh 4 of the Convention. The Committee
notes that at the discussion in open session &vetsty-fourth meeting, the communicants’
representative acknowledged that the order of £6pli3s interest was not in fact prohibitively
expensive in this case, while observing that alaimarder might be prohibitively expensive in
other circumstances.

1.  CONSIDERATION AND EVALUATION BY THE COMMITTEE
General considerations

42. The United Kingdom deposited its instrument offiedition of the Convention on 23
February 2005. The Convention entered into forcgHe United Kingdom on 24 May 2005.

Private nuisance proceedings - article 9, paragrapB

43. Before the Committee is able to consider whethemRarty concerned has complied with
the requirements of article 9, paragraph 4, ofGbavention, it must establish that the
procedures referred to in the communication fathimi the scope of article 9, paragraph 3, of the
Convention.

44. Article 9, paragraph 3, of the Convention requegash Party to ensure that, where they
meet the criteria, if any, laid down in its natibleav, members of the public have access to
administrative or judicial procedures to challeagés and omissions by private persons and
public authorities which contravene provisionstefriational law relating to the environment. In
their legal proceedings against the operator, timencunicants allege that the operator is in
breach of the United Kingdom'’s private nuisance. [&he question for the Committee is
whether a breach of the United Kingdom’s law of/até nuisance should be considered a
contravention of provisions of its national lawatihg to the environment.

45. Private nuisance is a tort (civil wrong) under thated Kingdom’s common law system.

A private nuisance is defined as an act or omisgarerally connected with the use or
occupation of land which causes damage to ano#ftspp in connection with that other’s use of
land or interference with the enjoyment of lanadbsome right connected with the land. The
Committee finds that in the context of the presase, the law of private nuisance is part of the
Party concerned’s law relating to the environmertt therefore within the scope of article 9,
paragraph 3, of the Convention.

46. The Committee, having found that article 9, parphra of the Convention is applicable to
the law of private nuisance in the context of thespnt case, also finds that article 9, paragraph
4, requiring that the procedures referred to irageaph 3 shall provide adequate and effective
remedies, including injunctive relief as appromjaind be fair, equitable, timely and not
prohibitively expensive, is thereby also applicable



47. The Committee notes the Party concerned’s ackngeleént that private nuisance
proceedings in the context of the present caseisinen the scope of article 9, paragraph 4, of
the Convention.

Costs order of 21 December 2007 - article 9, paragph 4

48. The communicants allege that, in their case, tteial procedures for private nuisance
were unfair, inequitable and prohibitively expemsiin breach of article 9, paragraph 4, of the
Convention. In this regard, they point to:

(a) The costs order of 21 December 2007 under wthigltommunicants were held to be
liable for the £5,130 costs of the Agency and tbertil as added parties;

(b) The fact that the costs order of 21 Decemb@72frdered the communicants to pay the
whole of the Council and Agency’s claimed costsijlevthe operator was not ordered to
contribute at all; and

(c) The fact that the Council and Agency demandtiedl their costs be paid forthwith, rather
than awaiting the outcome of the main trial.

49. With respect to the communicants’ allegations thatcosts order of 21 December 2007 of
£5,130 plus interest was prohibitively expensivdamarticle 9, paragraph 4, the Committee
finds that the quantum of the order was not praoiviblly expensive in this case. This was also
acknowledged by the representative of the commautsca

50. With regard to the communicants’ allegation that ¢osts order of £5,130 plus interest
was unfair and inequitable under article 9, panalgré the Committee notes that the High Court
granted the interim injunction order on 9 Novembd@®7 having been satisfied that there was a
“serious issue to be tried” as to whether odowmfthe defendant’s premises were interfering
with the claimants’ enjoyment of their propertiaad that damages would not be an adequate
remedy. The reason that the interim injunction digsharged on 21 December 2007 was not
because the communicants’ case no longer contaisedous issue to be tried but rather
because the Court held that it had itself erreshiming the Council and Agency to adjudicate
the terms of the injunction. At paragraph 15 ofjtregment of 21 December 2007, the High
Court noted:

“It has been suggested that it might be possibkubstitute, for the references

to ‘an authorized officer of the Environment Agermyan authorized officer

of the Council’, some independent expert. That i jodgment would be

appropriate if, but only if, there was an agreentmitveen the claimants and

the defendant as to the identity of such a perEbat is not the position.”

51. At paragraph 11 of its judgment of 2 March 200@, @ourt of Appeal comments on the

events leading up to the hearing on 21 December:200
“[The Council and Agency] wrote to the parties eediting their concern about
the potential for conflict between their statutdmnctions, and their position
as ‘de facto arbiters” of breaches of the injunction. They irditthe parties to
agree to amend the order by deleting the referentteem, and suggested that
an alternative might be to substitute a referemceart agreed independent
expert. The claimants accepted this proposal incjpie and wrote to the
defendants inviting them to propose names of tipessible experts. The
defendants replied that they did not see how suctlagpointment would
“work in practice or assist the parties generallJhey considered that the



only “sensible and effective” way to resolve thsuiss was to proceed to trial
as soon as possible.”

52. The above excerpt of the Court of Appeal’s judgmmeakes it clear that if the operator had
cooperated with the communicants’ invitation (a& @ouncil and Agency’s suggestion) to name
an alternative expert, the injunction may have beated by consent without the need for the
Council and Agency to incur the costs of instrugtiounsel to attend the Court of Appeal
hearing. Thus, it was the operator’s refusal tqpeoate in naming an expert that led to the
Council and Agency having to attend the hearin@ biecember 2007, incurring the £5,130
legal costs as a result. In these circumstance<;timmittee considers that the Court of
Appeal’s subsequent order that the communicantshEawhole of the Council and Agency’s
legal costs (without the operator being orderecbiaribute at all) was unfair and inequitable
and constitutestricto sensu non-compliance with article 9, paragraph 4, of @mvention, also
given the fact that the Court could have decideserve the whole of the costs issue to the trial
judge. The trial judge may have been in a bettsitjom to ascertain what allocation of cost
would be fair and equitable given the overall pemtiags of the case. However, taking into
consideration that no evidence has been presemwbstantiate that the non-compliance in this

Agency and Council’s pursuit of costs - article 3paragraph 8

53. With regard to the communicant’s allegation undécle 3, paragraph 8, the Committee
has taken into consideration the events leadini dipe application for the interim injunction,

the order for the interim injunction dated 7 NovesnBO008, the judgment of 21 December 2007
discharging the interim injunction, correspondebetveen the communicants and the
Environment Agency in the period from November 2@®8anuary 2009, the judgment and
order of the Court of Appeal dated 2 March 2009 twedcorrespondence between the Civil
Appeals Office and the communicants and Environmgeincy of March 2009. In the light of
the agreement between the communicants and thedBnwent Agency recorded in the
correspondence of 14 and 16 January 2009, the GbAgpeal’s judgment of 2 March 2009
(notably paragraph 53), and the order of the casidmended on 19 March 2009, the Committee
finds that the seeking of the costs by the EnvirentiAgency does not amount to the
communicants being penalized within the meaningrt€le 3, paragraph 8, of the Convention in
this case. The Committee does not exclude, howéhatrpursuing costs in certain contexts may
be unreasonable and amount to penalization or $rasxg within the meaning of article 3,
paragraph 8.

Assisting the public to seek access to justice -tamle 3, paragraph 2

54. Although it was not raised by the communicants,Genmittee considers that the United
Kingdom’s compliance with article 3, paragraph £the Convention warrants scrutiny in this
case. Article 3, paragraph 2, states that “eacty Bhall endeavour to ensure that officials and
authorities assist and provide guidance to theipiml inter alia, seeking access to justice in
environmental matters”. While not going so far@asiake a finding of non-compliance on this
ground, the Committee has some doubts that theucomd the Party concerned in this matter
meets its obligation to endeavour to ensure tHatias and authorities assist the public in
seeking access to justice in environmental matférs.communication was forwarded to the
Party concerned in April 2008. It was thus alreadsare of this case by the time the authorities
sought immediate payment of the costs awardedetm tlather than accepting the
communicants’ offer to place them in an interesirbrg account pending the outcome of the
substantive proceeding. The authorities’ demandhionediate payment did not assist the
communicants in seeking access to justice. It vgam @o the Party concerned to intervene in this
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matter to assist the communicants, e.g. by askie@utthorities to accept the costs be paid into
an interest-bearing account, but there is no edieldefore the Committee that they did so.

V. CONCLUSIONS

55. Having considered the above, the Committee adbptfindings set out in the following
paragraphs.

56. With regard to the communicants’ allegation undécle 3, paragraph 8, the Committee
finds that the seeking of the costs by the EnvirenttAgency did not amount to the
communicants being penalized within the meaningrt€le 3, paragraph 8 in this case.

57. With respect to the communicants’ allegations thatcosts order of 21 December 2007 of
£5,130 plus interest was prohibitively expensivdarmarticle 9, paragraph 4, the Committee
finds that the quantum of the order was not praiviblly expensive in this case.

58. In respect of the requirements of article 9, paplgr4, for procedures referred to in
paragraph 3 to be fair and equitable, relatededdbt that in the above circumstances where the
communicants were ordered to pay the whole of tistsowvhile the operator was not ordered to
contribute at all, the Committee finds that thisstitutesstricto sensu non-compliance with

article 9, paragraph 4.

59. Taking into consideration that no evidence has Ipgesented to substantiate that the non-
compliance with article 9, paragraph 4, was dua $gstemic error, the Committee refrains from
presenting any recommendations in the present case.
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