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17 June 2009 

	Jeremy Wates 

Secretary – Aarhus Convention

Economic Commission for Europe

Environment, Housing and Land Management Division

Bureau 332

Palais des Nations

CH-1211 Geneva 10

Switzerland

Re: Communication to the Aarhus convention Compliance Committee concerning compliance by the United Kingdom with the Provisions of the convention in connection with costs associated with an interim injunction (Ref. ACCC/C/2008/23)
HINTON ORGANICS / COSTS OF INTERIM INJUNCTION

Dear Sirs

We ask that this letter is put before the members of the Compliance Committee in advance of its meeting to consider this matter on 1 July 2009.

This letter seeks to assist the Committee by providing the following:

(A) Issues for 1.7.09
To record the United Kingdom’s understanding of the scope of the issues to be considered by the Committee at the meeting on 1 June 2009, and the approach to submissions that have been made by third party organisations, in particular:

(i) a submission from CAJE, undated (received by Defra on 3.6.09; and

(ii) a submission from ClientEarth, the communicant in ACCC/C/2008/33, which is also undated (received by Defra on 10 June 2009), which they have requested be before the Committee on 1 July 2009.

(B) Summary of the United Kingdom’s position, taking into account the UK response dated 26.3.09 to the letter from the communicant of 24.3.09

ISSUES FOR THE COMMITTEE’S MEETING ON 1.7.09

In the light of the letter of 27 May 2009 from Mr Wates on behalf of the Committee, it is understood that the Committee will consider issues specific to Communications 23 (and, separately, 27) on 1 July 2009.  Consideration of the issues arising in Communication 33, including the general issues raised in the recent lengthy submissions on behalf of CAJE and ClientEarth is to be given at the Committee’s meeting in September.

The UK Government will respond in a further document to the broader issues raised by Communication 33, including a response to the recent and lengthy submissions of CAJE and ClientEarth.  It would not be possible, in the time available before 1 July 2009 and the requirement to present any further written material at least two weeks before the meeting, to respond to those submissions on 1 July 2009.

In relation to Communication 23, the following issue is raised and will be addressed at the meeting:

Costs:  Whether the costs provision made on discharge of an interim injunction constitutes a breach of the communicant’s rights under Article 9(4), read with Article 9(3), as being prohibitively expensive.

Since the original communication of 20.2.08, there has been a substantial change of the factual position, as set out below.  The United Kingdom’s position in relation to these issues has been set out in its letters of 30 October 2008 and 26 March 2009.  That position, together with further information relating to the assertions in the communicant’s letter of 24 March 2009, is summarised below.

SUMMARY OF THE UNITED KINGDOM’S POSITION

FACTUAL POSITION

A number of relevant facts have been omitted from the material submitted by the communicant, in particular in their letter to the Committee of 24 March 2009.  That letter is liable to give a significantly misleading impression of the correct factual position, which is clarified below.

(1) The adequacy of the regulation by the Environment Agency and the Local Authority

The communicant has repeatedly alleged that the Environment Agency and the Local Authority (Bath and North East Somerset Council) (together referred to as “the regulators” below) have failed effectively to regulate the site.  That is not accepted by those bodies, as made clear in Defra’s letter of 30.10.08 (see response to question 4).  Both bodies have taken, and will continue to take, enforcement action against the site operator where, in their judgment it is proportionate and appropriate to do so.  

The suggestion that a failure by the regulators was “a finding” that the Court of Appeal “did not disturb” [para 3 on p.4 of letter of 24.3.09] is seriously misleading..   There has never been a judicial finding that either the Agency or the Local Authority has failed to regulate properly and both the Agency and the Local Authority would resist any such suggestion.

(2) The costs position in the light of the Court of Appeal’s judgment of 2.3.09

In relation to the costs liability of Mr Morgan and Mrs Baker arising from the order of 21.12.07, the following represents the position following the Court of Appeal’s judgment:

(i) The Claimants’ liability to the Defendant (Hinton Organics Ltd) of about £20,000 was set aside, with those costs being reserved to the trial judge.  The trial has not taken place and those costs remain at large.

(ii) The Claimants liability to the Environment Agency and the Local Authority of £5,130 remained in place.  Significantly, it was not disputed by the Claimants that in the event they did not succeed in persuading the Court of Appeal that the Defendant should be liable for those costs, they would remain liable to the regulators in any event.  This was the subject of an agreement between the regulators and the Claimants before the appeal hearing.  On this basis, neither the Agency nor the Local Authority played any part in the appeal.  This is elaborated upon below.

(3) The Claimants did not seek to suggest to the Court of Appeal that it should set aside the costs order in favour of the Agency and the Local Authority.

In particular, paragraph (c) on the first page and paragraphs (3) and (4) on the third page of the communicant’s letter of 24 March 2009 give the impression that the claimants sought to challenge the element of the costs order in favour of the regulators.  That does not represent the complete picture:  all the Claimants sought to do was to argue that the Defendant should be liable in respect of those costs.  They did not suggest that, in the event the Court disagreed, they should nevertheless not be liable to the regulators in any event because those costs (i.e. the sum of £5,130) were in some way prohibitive.  They also expressly agreed that, even if their appeal succeeded on this point (i.e. the Defendant was ordered to pay the regulators’ costs), that they would provide an indemnity in respect of those costs to the regulators 

It had been agreed by the Claimants with the regulators before the hearing before the Court of Appeal that they would, ultimately, accept the costs order in favour of the Agency and the Local Authority, if necessary. The relevant correspondence is included in the small paginated bundle annexed to this letter:  see pages 7-12 of Annex 1.

It is inappropriate to complain about this liability before the Committee when the point was deliberately not taken by the Claimants before the Court of Appeal.  The assertion at (c) that “The Claimants has [sic] subsequently raised this [i.e. the costs order in favour of the Agency and Local Authority] with the Court of Appeal but the finding has not been revised.” is liable to mislead.  As indicated above, the Claimants expressly accepted and agreed that they would be ultimately liable for the regulators’ costs, if those costs were otherwise unsatisfied, regardless of the outcome of their appeal.  

(4) The Claimants did not seek to appeal the substantive order of HHJ Seymour of 21.12.07 by which the interim injunction was set aside. 

The costs incurred by the Agency and the Local Authority for which the Claimants were held liable were in setting aside that interim injunction, which was found by HHJ Seymour to have been inappropriately obtained (see judgment of 21.12.07).  The Claimants resisted the setting aside of the injunction before HHJ Seymour, but did not seek to challenge his finding that it had been inappropriately obtained on their appeal.

(5) Following the costs order made on 21.12.07, the Claimants had, and their solicitors held pending the Court’s final order, the sum ordered in an identified account, pursuant to an agreement with the Agency and the Local Authority

This arrangement, which sought to preserve the monies that had been held to be due to the Agency and the Local Authority, is evidenced in correspondence annexed to this letter:  see pages 1-6 of Annex 1.

It may be seen that the liability (now discharged, following the Court of Appeal’s judgment:  see p.13 of Annex 1) did not prohibit, or even deter, the Claimants from doing anything – either appealing the order of 21.12.07, or pursuing the substantive claim (which remains ongoing).

APPLICATION OF ARTICLE 9

For the purposes of the Committee’s consideration, the United Kingdom assumes, and does not dispute, that Article 9(3) applies to proceedings of the nature brought by the claimants against Hinton Organics Ltd.

The relevant costs for which the Claimants were liable are in the sum of £5,130.  It was not suggested before HHJ Seymour QC on 21.12.07 that the making of an order in this sum (or indeed the much larger liability to the Defendants) was in breach of the principles in the Aarhus Convention (see judgment of the Court of Appeal at §49).  As set out above, the Claimants did not seek to challenge their liability to the Agency and the Local Authority; they merely sought to argue (or at least reserve their right to argue) that this liability should be passed to the Defendant.

Furthermore, both the modest level of the costs ordered in favour of the Agency and the Local Authority (£5,130) and the fact that the Claimants were able to produce these funds to be held in a solicitors’ account pending the determination of the proposed appeal, demonstrate that the order has not impeded their access to environmental justice.

There is no basis on which to conclude that the procedure was “prohibitively expensive”, within the terms of Article 9(4), read with Article 9(3), in this case.

In their letter of 24 March 2009, the communicant has suggested that it was “unfair” that the [regulators’] costs should be paid by the Claimants “when there was a failure by [the regulators] to resolve the pollution problems in the first place”.  As pointed out above, and previously, this complaint is based on a premise which is disputed:  the regulators deny that there has been any failure to regulate the site appropriately.  But in any event, there is no apparent unfairness arising from the Claimants being liable for the costs of inappropriately naming the regulators in the injunction order (as subsequently found by HHJ Seymour QC on 21.12.07 and not challenged on appeal), and then refusing to agree to that order being set aside or acceptably amended.  Whether or not the regulators have in fact been properly regulating the site does not affect the appropriateness of the Claimants being liable for the costs associated with having misguidedly involved the regulars in their private law dispute with the site owners through naming them in the injunction order.

The communicant has asked the Committee to opine on whether it agrees with various views expressed by the Court of Appeal in the course of its judgment (as set out at (d) in their letter of 24.3.09).  The United Kingdom’s position is that it would not be appropriate to do this in the context of the present complaint, which relates specifically to the costs ordered to be paid by the communicant – now only those costs payable to the regulators.

Attendance on 1 July 2009

I confirm that representatives of the United Kingdom Government will attend the Committee’s meeting on 1 July, when the Committee considers this case, in order to provide whatever assistance we can to the Committee.

Yours faithfully,

Åsa Sjöström

Cc Richard Buxton 




� The judgment of Collins J in relation to the grant of planning permissions by the Local Authority turned on a finding that the domestic regulations failed adequately to transpose EC Directive 85/337/EC. It would be inaccurate to characterise this as a regulatory failure of the Local Authority, who properly applied the domestic regime (as inadequately transposed, as found by Collins J and subject to any appeal).





