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20th February 2008

Dear Sirs

Morgan & Baker v Hinton Organics (Wessex) Ltd

We act for the Mr Morgan and Mrs Baker (the Claimants) in a legal claim against Hinton Organics (Wessex) Ltd (the Defendant). We are submitting a formal complaint against the UK Government for non-compliance with Article 9(4) of the Aarhus Convention 1998.

The Claimants are bringing private nuisance proceedings for an injunction to prohibit offensive odours arising from the Defendant’s waste composting site. There are also concerns about bio-aerosol emissions from the site, noise and litter and waste arising from the site. However, for the purpose the legal proceedings the claim is limited to odours.
In October 2007, the odours became so bad that the Claimants applied for and obtained an interim injunction against the Defendant prohibiting further nuisance. In an order of 21st December 2007, the injunction was discharged on the basis that it was unenforceable. The Claimants were ordered to pay costs amounting to some £25,000. The costs order is being appealed in the Court of Appeal on the grounds that it is breaches Article 9(4) of the Aarhus Convention 1998 in that it prohibitively expensive. Although permission to appeal has been refused an application to renew permission to appeal has been made. However, the costs of appeal are expensive in themselves.

The breach of the Convention is in the costs order made by the Court, in circumstances where one month before it had agreed and made an order that there was a serious issue to be tried and that the Claimants should enjoy interim injunctive relief.

Not only has the costs order had the effect of prohibiting further injunction applications to prevent the nuisance it has placed a serious question mark over whether or not the Claimants can proceed to trial (in short they have limited funds, and cannot continue to fund continuing litigation).

The following documents are attached for the Compliance Committee:

a) Briefing note of 19.2.08;

b) Judgment of 9th November 2007; 

c) Judgment of 21st December 2007; and
d) Order of 21st December 2007 (subject of complaint).

The details and background to the claim are contained in the briefing note. The Court and/or defendant may well argue that any injunction is discretionary and it was a risk that the Claimants took in seeking to apply for an injunction. This is recognised by the Claimants however, the Claimants contend that it is not necessarily the case that this approach is right in environmental matters. Article 9(4) includes ‘injunctive relief’ as appropriate. In this case injunctive relief was appropriate because environmental problems were occurring and there was a real risk that these would recur. Further, it is accepted that it was always open for the judge to discharge the injunction on the 21st December 2007. However, it is submitted that what he was not entitled to do under the Convention was to make a costs award against the Claimants in such a manner.
There are no known cases that have come before the English Courts on this point. This is primarily due to the requirement that any interim injunction usually requires an undertaking in damages by the Claimants that they pay the costs of the injuncted party should the ultimately be unsuccessful. It is the Claimants case that this is, in itself, contrary to the principles of the Aarhus Convention. In the present case, the Claimants were not prepared to provide such an undertaking and thereby effectively underwrite the waste operators business. For this reason the injunction terms had to be necessarily refined.
We trust that the above is acceptable. However, please do not hesitate to contact us should you have any queries. Paul Stookes is the partner responsible for the conduct of his case his details are: tel. +44 (0)1892 525112 or e-mail. pas@richardbuxton.co.uk.

 Finally, this application is being submitted by e-mail. Should a paper copy be requested please advise accordingly.

We look forward to hearing from you.

Yours faithfully

Richard Buxton
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