Civic Alliance for the Protection of the Bay of Vlora (CAPBV) as communicant

Vs.

The European Community  (EC) as Party Concerned

In reference to the EC’s financing through the EIB of  a credit of 40 million Euros for the construction of the Vlora Thermal Power Plant

A. Introduction:

1.The Civic Alliance for the Protection of the Bay of Vlora is a non-government not-for-profit entity headquartered in the city of Vlora and organized under Albanian law.

2. Albania is a Party to the Aarhus Convention since 27 June 2001.

3. The European Community became formally party to the Aarhus Convention in 7 February 2005.  Even before that, “the importance attached to this Convention is evidenced by the Community’s having actively participated in its preparation, having appended its signature, accompanied by a declaration, on 25 June 1998…
”

4. With respect to the public participation in the decision-making process, the EC has complied its own legislation with the Aarhus Convention through Directive of the European Parliament and of the Council 2003/35/EC of 26 May 2003 

5. The Treaty of Rome (1957) established the European Investment Bank (EIB) by its article 9 

5. EIB is described as the financing institution of the European Union, and “continuously adapts its activity to developments in Community policies”
. 

6. On February 9, 2007, the Albanian Energy Corporation (KESH) signed a construction contract with an Italian company for the building of a Thermo-Power Plant (TEPP) at Treport Beach, on the Bay of Vlora, Albania.

7. The TEPP is of a magnitude of 120 MW, thus falling within the scope of the Aarhus Convention (Annex 1).

8. The construction of the TEPP is financed by a loan of approximately $120 M, where the BEI is one of the co-lenders in the amount of 40 Million Euros, by virtue of its Financing Contract of 29 September 2004 signed for BEI by its VP G. Genuardi and on behalf of KESH by its General Director Andis Harasani.

9. A “Guarantee Agreement” between the BEI and the Albanian government was ratified with the Law No.  9340, dated 23 December 2004.

10. Article 6 of such Agreement contained a provision according to which “the Guarantor [i.e. Republic of Albania] undertakes that, by using all means in its disposal under the Albanian law, to help the Borrower [i.e. KESH] to obtain permits, licenses, approvals or agreements necessary to carry out the work of the project”  [Article 6.02].

11.  Under the same covenants with the BEI, the Guarantor further promises “to not raise any obstacles towards the Borrower in implementing this investment plan”.  [Ibidem, article 6.03]. 

12.  As of the day of the submission of this communication, less than 3% of the loan amount has been disbursed and no significant construction activities have occurred on the TEPP’s site at Treport Beach.

B. Admissibility

This communication does not fall under any of the four criteria of potential inadmissibility laid out at decision I/7, paragraph 20 and other possible criteria: 

a. The communication is not anonymous. 

b.  It is not an abuse of the right to make such a communication, because the communicant is within its rights under the Convention to ensure compliance from a Party to it.  The EC was not a Party concerned in the previous case ACCC/C/2005/12.  During the proceedings of such case the Compliance Committee sought non-Party opinions from two co-lenders, i. e. the World Bank and the EBRD.  It left out the EIB, probably because the latter was a member of the Aarhus Convention and it could be subject to a separate case in the future.  

c. It is not manifestly unreasonable.

d. It is compatible with the provisions of I/7 or with the Convention.

e. It is relevant with the subject matter of the Convention.

f. It is made with respect to the EC, which is a Party to the Convention.

C. Violations of the Aarhus Convention 

13. We believe the European Community has violated Article 6 of the Convention, because the procedure leading to the approval of the EIB loan from the selection of the site of the TEPP through the end of the permitting procedures were conducted without public participation requirements set by the Aarhus Convention.  Indeed, at no time prior, during and after the negotiating and signing of the Financing Contract did the BEI - independently and on its own volition - conduct any public participation of any kind with the local community concerned in the City of Vlora.  

14.  Being a independent international financial institution and, at the same time, being a legal entity/agency within the umbrella of the EU/EC, the EIB derives its own set of rights and obligations under the Aarhus Convention, to be implemented separately.  As a result, it should have independently applied the Aarhus Convention “at an early stage, when all options were open,” and not have relied upon the efforts of other IFI’s, they being co-lenders for this particular project notwithstanding.

15.  The EIB has failed to make any sincere compliance effort even at a later stage.  At no time did the EIB conduct any public participation effort under Article 6 of the Convention after the date of 7 February 2005, i.e. after the date the EIB had a legal obligation under the Convention.  It is relevant to note that at that time – and even to day – the EIB has the legal capacity to undertake the corrective action of withdrawing 

from the Financial Contract if the latter is in violation of international law (i.e. the Aarhus Convention), EU law or Albanian law.

16. In this regard, several “significant events” have occurred after 7 February 2005:

a. Leading a large popular movement in Vlora, the Civic Alliance gathered more than 14,000 signatures in the summer of 2005 in favor of a local referendum on the issue of the Vlora TEPS and industrial park;

b. Under strong political pressure, on December 2005 the Central Electoral Committee refused to set a date for the local referendum and on October 2006 the Constitutional Court turned down the appeal of the Civic Alliance for the Protection of the Bay of Vlora;

c. In February 2007 the Civic Alliance submitted to the Borrower (i.e. KESH, Albania Energy Corporation) a request for information under the Aarhus Convention and Albanian law to receive a copy of the building contract signed between the Borrower and Maire Engineering, of Italy.  Such request was completely ignored by the Borrower of the EIB Finance Contract.

d. An Environmental Consent with respect to the TEPS was issued by the Regional Agency for the Environment of Vlora on 16 February 2007;

e. A Construction Permit with respect to the TEPS was issued by the Vlora Region Zoning Board (KRT) on August 1, 2007;

17. The Finance Contract includes a Covenant on the Borrower “to implement and operate the Project in conformity with the laws of the European Union and Albania, whose main objective is the preservation, protection and improvement of the environment, including legal norms derived from international agreements on environment…
”

18. Obviously, this reference includes the Aarhus Convention, where Albania was already a party.  Similarly, the EIB (i.e. the EC) would carry rights and obligations under this Convention on the same fashion and level as other Parties to the Convention. Under no circumstances the Convention provides for double standards or sets of rules, of which one would apply to non-EC countries and another applies within the European Union.  

D. Exhaustion of Domestic Remedies

19. Communicant is a legal entity of the Republic of Albania, which is not a member of the EC.  The building contract between KESH and Maire Engineering of 9 February 2007 was signed in Torino, Italy, whereas the Financing Contract was signed in Luxemburg on 29 September 2004 and is subject to the laws of the Grand Duche of Luxembourg.  Since the communicant is not a EU entity, it does not believe it has standing before the courts in Luxembourg, or comes within their jurisdiction.  Being outside of the EU area, the communicant may not start legal proceedings under the EC law before local courts either, or before the European Court of Justice
.

20.The communicant has nevertheless attempted to raise these issues administratively with the EC and EIB through various letters to the EC administration and through formal complaints addressed to the EU Ombudsman.  These demarches were either ignored or given unsatisfactory answers by relevant EC offices. Clearly, CAPBV could not do more under the circumstance except work through the forward thinking Aarhus process in order to ensure compliance by such EC agency.

E. Aarhus Convention Case Law

21. CAPBV filed a communication with the Aarhus Convention Compliance Committee [ACCC] against Albania on 27 April 2005 (ACCC/C/2005/12).

22. ACCC issued its Final Findings and Recommendations on the matter on 31 July 2007 (ECE/MP.PP/C.1/2007/4)  For this communication, the relevant provisions of the Summary of Facts [Para. 37 – 48] are therefore adopted.

23. In its paragraph 78 of said Finding concerning the Vlora TEPP or TEPS, the ACCC concluded that Albania “failed to comply with the requirements for public participation set out in paragraphs 3, 4 and 8 of article 6 of the Convention.

24. In its paragraph 79 and 79, ACCC reiterates its earlier position and leaves no further doubt that Aarhus Convention standards were fully applicable during the siting selection procedure as well.

25. Relevant to our case are also issues raised by ACCC in its letter of 11 August 2006 to Mr. Salburg and Ms. Dulevi Ien (Ref. ACCC/C/2006/17)

On behalf of the Civic Alliance for the Protection of the Bay of Vlora

Lavdosh Ferruni, Vice/Chairman, Ardian Klosi, Member of the Board

Rr. Sami Frashëri

Tirana, Albania

Tel: + 355 692099047

Email: lferruni@abcom-al.com

� Letter to the Aarhus Convention Secretariat of 2 May 2007 by the Director General for Environment of the EC, Mr. M. P. Carl.





� “With regard to public participation in the decision-making process and the correlative access to justice, two existing legislative instruments were concerned: Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment and Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution prevention and control. In the case of these instruments it was considered appropriate to amend or add aspects concerning public participation. Moreover, although certain principles relating to public participation were already envisaged in these directives, they were not totally consistent with the provisions of the Convention. Accordingly, Directive of the European Parliament and of the Council 2003/35/EC of 26 May 2003 was adopted”.  Ibidem.





� CHAPTER 5 


THE EUROPEAN INVESTMENT BANK 


Article 266 (*) 


The European Investment Bank shall have legal personality. 


The members of the European Investment Bank shall be the Member States. 


The Statute of the European Investment Bank is laid down in a Protocol annexed to this Treaty. The 


Council acting unanimously, at the request of the European Investment Bank and after consulting the 


European Parliament and the Commission, or at the request of the Commission and after consulting the 


European Parliament and the European Investment Bank, may amend Articles 4, 11 and 12 and Article 


18(5) of the Statute of the Bank. 


Article 267 


The task of the European Investment Bank shall be to contribute, by having recourse to the capital 


market and utilising its own resources, to the balanced and steady development of the common market 


in the interest of the Community. For this purpose the Bank shall, operating on a non-profit-making 


basis, grant loans and give guarantees which facilitate the financing of the following projects in all 


sectors of the economy: 


(*) Article amended by the Treaty of Nice. 





(a) projects for developing less-developed regions; 


(b) projects for modernising or converting undertakings or for developing fresh activities called for by 


the progressive establishment of the common market, where these projects are of such a size or 


nature that they cannot be entirely financed by the various means available in the individual 


Member States; 


(c) projects of common interest to several Member States which are of such a size or nature that they 


cannot be entirely financed by the various means available in the individual Member States. 


In carrying out its task, the Bank shall facilitate the financing of investment programmes in conjunction 


with assistance from the Structural Funds and other Community Financial Instruments. 


ENC 325/140 Official Journal of the European Communities 24.12.2002


http://eur-lex.europa.eu/en/treaties/dat/12002E/pdf/12002E_EN.pdf


� www.eib.org/about


� Article 6.08 of the Finance Agreement.  The translation is based on the Albanian text.  Requests for information regarding the Finance Agreement (in the English version) were sent to the EIB staff electronically in the autumn of 2005, but they were refused.  Environment is defined as;


Fauna and flora;


Earth, water, air and landscape;


Buildings and cultural heritage;”  [Article 6.08 of the Finance Agreement].


� Article 11 of the states: “Law and Jurisdiction:


11.01 Law. This Contract will be regulated under the laws of the Grand Duchy of Luxemburg.


11.02.  Jurisdiction.  


The Parties hereby may present their disagreements before the European Court of Justice.”
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