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11 August 2006

Mr. Ulrich Salburg 

Simonfay & Salburg

Neustiftgasse 3/6, A-1070 Vienna 

Austria

Fax: +43 1 5265858

Ms. Ramunė Dulevičienė 

Gedimino pr. 18/5a, LT-2001 Vilnius 

Lithuania

Fax: +37 05 2608695

Dear Mr. Salburg , Ms. Dulevičienė,

Re: Communication to the Aarhus Convention Compliance Committee concerning compliance by the European Community with the Convention in relation to the EC Council Directives 85/337/EC and 96/61/EC as amended by Council Directive 2003/35/EC

(Ref. ACCC/C/2006/17)
On 16 March 2006, the secretariat of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (Aarhus Convention) received the above communication submitted by you on behalf of the Association “Kazokiskes Community” and addressed to the Compliance Committee of the Convention regarding compliance by the European Community with certain provisions of the Convention. 

The communication has been registered under the symbol ACCC/C/2006/17, which you are invited to cite in future correspondence on the matter.

The Committee, having considered the communication, has on a preliminary basis determined it to be admissible in accordance with paragraph 20 of the annex to decision I/7. A copy of the preliminary determination on admissibility is attached. Please note, however, that the Committee has not reached any conclusions with respect to the compliance issues referred to in the communication.

In order to facilitate further consideration of the communication, the Committee has requested the secretariat to invite you to submit further details related to some of the matters raised in the communication. The Committee, in particular, would like to request the following:

1. Whether, in your view, the IPPC procedure under Directive 96/61/EC is the only procedure required by the Community law to meet the obligations under article 6 and article 9, paragraph 2, of the Aarhus Convention?

2. In your communication you maintain that while the Convention requires public participation to take place prior to the commencement of the construction of the landfill, the European Commission (and the Lithuanian authorities) take the view that the IPPC permitting process may take place after the construction is completed but before operation.  Do you consider it necessary for the IPPC permit to be required before the construction commences or, alternatively, would you consider another procedure to be appropriate to ensure public participation?  

3. If you consider another procedure to be appropriate to provide public participation, do you consider the EIA procedure under Directive 85/337/EEC as amended by Directive 2003/35/EC as a sufficient procedure providing for public participation “when all options are open and effective public participation can take place”?

4. Is the landfill referred to in the communication subject to such an EIA procedure? 

5. Is there, in your opinion, any activity listed in Annex I to the Aarhus Convention which is not subject to an EIA requirement under Directive 85/337/EEC as amended by Directive 2003/35/EC?

6. Do you consider the EIA procedure required by Directive 85/337/EEC as amended by Directive 2003/35/EC as being not in compliance with the Aarhus Convention, and in particular with articles 6 and 9 of the Convention? If so, please explain as precisely as possible why you hold this view.

7. If, in your opinion, the EIA procedure is in compliance with the Aarhus Convention, do you consider its application in itself insufficient to meet the relevant obligations under articles 6 and 9 of the Aarhus Convention? In particular, does, in your opinion, the Convention require that the IPPC procedure also meet the obligations under Articles 6 and 9 of the Convention when where the EIA procedure has been carried out in accordance with these obligations?

8. Please explain in detail, which of the requirements of article 6, paragraph 2, of the Convention are, in your opinion, insufficiently addressed in Directive 2003/35/EC? In particular, do you consider that the requirement to inform the public in an “adequate, timely and effective manner” is not reflected in the wording of the Directive in relation to “timely and effective manner” but is reflected in relation to ‘adequate” manner?

9. The communication also alleges general failure to implement article 9 of the Convention. Please explain in detail what precisely in Directive 2003/35/EC, or the Commission’s interpretation of it, you consider to fail to fully implement of article 9 and for what reason (e.g. whether it is because you consider access to justice in relation to IPPC permit issued upon completion of construction as not effective and timely; or because, in your opinion, discretion to determine at what stage the decisions, acts or omissions may be challenged which the Directive allows the Member States may lead to non-compliance with the Convention?). 

10. The communication primarily refers to Directive 2003/35/EC amending both IPPC procedures and EIA procedures. Please specify clearly, for each of the claimed shortcomings of implementation of articles 6 and 9, whether you consider them as existing in relation to both IPPC procedures and EIA procedures as amended by Directive 2003/35/EC respectively.
11. Do you consider a decision concerning financing (or co-financing) from public funding of any activities listed in annex I as a “decision whether to permit proposed activity” in the sense of article 6, paragraph 1, of the Aarhus Convention?
Should you also wish to address any of the questions raised at the request of the Committee in the letter to the Party concerned, a copy of the letter is attached for your information.

Yours sincerely,

[Original signed]

________________________

Jeremy Wates

Secretary

Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters

Cc: 
Ms. Bettina Lorz, Principal Administrator, Legal Affairs and Governance, European Commission

Incl.
Provisional determination on admissibility


Copy of the letter to Ms. Bettina Lorz, the EC Focal Point for the Aarhus Convention
