During the discussion of case ACCC/C/2006/17 (European Community) held on 27 September 2007 the suggestion was made that the European Community should draft a note setting down in writing certain explanations given verbally. The explanations relate on the one hand to the adjustment by the European Community of Community law to make it compatible with the Aarhus Convention and to the legal certainty which had to be created by the legal acts adopted so as to guarantee full application of the Convention, and on the other to the applicability of the Convention to the sole Member State which has yet to ratify it, as a result of its approval by the Community. The Compliance Committee explained that the note would be published on the United Nations Economic Commission for Europe (UN-ECE) website. This document is intended as a response to that request.
The Aarhus Convention and the regional economic integration organisations, particularly the European Community
Article 17 of the Aarhus Convention states that it is to be "open for signature by States’ members of the Economic Commission for Europe … and by regional economic integration organisations constituted by sovereign States' members of the Economic Commission for Europe to which their Member States have transferred competence over matters governed by this Convention, including the competence to enter into treaties in respect of these matters...". Article 19 stipulates that "[i]f one or more of such an organisation's Member States is a Party to this Convention, the organisation and its Member States shall decide on their respective responsibilities for the performance of their obligations under this Convention. In such cases, the organisation and the Member States shall not be entitled to exercise rights under this Convention concurrently." (paragraph 4).

The European Community is a regional economic integration organisation within the meaning of Article 17 of the Convention. The objective of the Aarhus Convention, as stated in Article 1, is in line with the environmental objectives of the European Community as stated in Article 174 of the Treaty establishing the European Community. Since the European Community shares its competences with the Member States in this sector, it has adopted a particularly extensive body of law on environmental protection. That legislation helps to achieve the objective of the Convention not merely by the Community’s institutions but also by the public authorities of the Member States, which are obliged to guarantee its implementation.
Adjustment of Community law to the Aarhus Convention
In its communication to the Aarhus Convention Secretariat dated 2 May 2007 on the above case, the Commission stated that legal acts adopted by the European Community were in force in the areas covered by the Convention at the time it was signed, 25 June 1998. However, in order to become a party to the Convention, the Commission felt it necessary to adapt its legislation to make it compatible with the Convention’s provisions.
Two Directives were therefore adopted in 2003:

· on public access to environmental information and access to justice in that field (Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003)
, and
· providing for public participation in the decision-making process and access to justice in the field (Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003)
.

Those legal acts were addressed to the Community’s Member States, who were obliged to make the necessary amendments to their national legislation before 14 February 2005 and 25 June 2005 respectively.
The application of the Convention by the Community’s institutions and bodies is laid down by Regulation (EC) No 1367/2006 of the European Parliament and of the Council on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies
, and Regulation (EC) No 1049/2001 of the European Parliament and of the Council of regarding public access to European Parliament, Council and Commission documents
. 

Last, by Decision of 17 February 2005
, accompanied by a declaration from the Community pursuant to Article 19 of the Convention, the Council approved the Aarhus Convention on behalf of the Community. Approval came some two years after the above Directives because the Member States were given two years to transpose the Directives into their national law.
Impact on the European Community of approval of the Aarhus Convention 
On the basis of the case-law of the Court of Justice of the European Communities, the decisions of which are binding on the Community and its Member States, three main aspects should be stressed.

· An agreement concluded by the Council is binding on the Community’s institutions and Member States
. It is the above Court’s settled case-law that such an agreement forms an integral part of the Community’s legal order and the Court of Justice ensures compliance with it.

This rule applies not only to international agreements concluded by the Community alone but also to joint agreements,
 in respect of the provisions which fall within the competence of the Community.

· Such agreements take precedence over legal acts adopted under the EC Treaty (secondary Community law). So if there was a conflict between a Directive and a Convention, such as the Aarhus Convention, all Community or Member State administrative or judicial bodies would have to apply the provision of the Convention and derogate from the secondary law provision.
 This precedence also has the effect of requiring Community law texts to be interpreted in accordance with such agreements.
· In ensuring compliance with commitments arising from an agreement concluded by the Community institutions, the Member States fulfil an obligation in relation to the Community, which has assumed responsibility for the due performance of the agreement.

Therefore, under Article 226 EC, the Court of Justice may punish a Member State for non-compliance with an agreement concluded by the Community
. It has also been declared competent to hand down a preliminary ruling under Article 234 EC on the interpretation and validity
 of Community legal acts incorporating the agreement into the Community system.
Applicability of the Aarhus Convention to the Republic of Ireland
The Community and 26 of the 27 current Member States are parties to the Aarhus Convention, Ireland being the only Member State which has yet to ratify it. The need for ratification or parallel approval by the Community and the Member States is explained, inter alia, by the fact that the Community on its own is not in a position to guarantee full compliance with all the Convention’s provisions, such as Article 8. 

As already explained, the Aarhus Convention became an integral part of Community law through the Council Decision of 17 February 2005 (2005/370/EC).
As a result, although it is not a party to the Convention, Ireland will be obliged to respect the commitments arising from the Convention where they concern provisions falling within the competence of the Community. Thus, the fact that Ireland has not yet ratified the Convention does not affect the commitments undertaken by the Community, the scope of which has been explained above. Nevertheless, this obligation has an impact solely on Community legal order. In other words, there is no public international convention law impact on Ireland. No Member State party to the Aarhus Convention can claim under public international law that Ireland has not complied with such and such provision of the Convention, since Ireland has not assumed any public international commitment liable to be applied in accordance with public international law.[image: image1][image: image2][image: image3][image: image4][image: image5][image: image6]



� This Directive – published in Official Journal of the European Union (OJEU) L 41 of 14 February 2003, page 26 – explicitly repealed prior law (Council Directive 90/313/EEC of 7 June 1990).





� This Directive – published in OJEU L 156 of 25 June 2003, page 17 – is intended to amend, as regards public participation and access to justice, Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment, and Council Directive 96/61/EC of 14 September 1996 concerning integrated pollution prevention and control. 





� Regulation (EC) No 1367/2006 of the European Parliament and of the Council of 6 September 2006, published in OJEU L 264 of 25 September 2006, page 13.





� Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001, published in OJEU L 145 of 31 May 2001, page 43.





� Council Decision of 17 February 2005 on the conclusion, on behalf of the European Community, of the Convention on access to information, public participation in decision-making and access to justice in environmental matters, 2005/370/EC, published in OJEU L 124 of 17 May 2005.


� Article 300(7) of the Treaty establishing the European Community.





� Judgment of 30.4.1974, Case 181/73, Haegeman, paragraph 5; judgment of 26.10.1982, Case 104/81, Kupferberg; judgment of 30.9.1987, Case 12/86, Demirel, paragraph 7. This principle was most recently confirmed in the judgment of 11 September 2007, Case C-431/05, Merck Genéricos- Productos Farmacêuticos Lda/ Merck Co. Inc, Merck Sharp & Dohme Lda, paragraph 31.





� Joint agreements are those concluded by the Community and all or some of its Member States with other countries and/or international organisations.





� Judgment of 19.3.2002 in Case C-13/00, Commission v Ireland, paragraph 14; judgment of 30.5.2006 in Case C-459/03, Commission v Ireland, paragraph 84, and judgment of 11 September 2007 in Case C-431/05 above, paragraphs 31 to 33.





� Judgment of 10.9.1996 in Case C-61/94, Commission v Germany, paragraph 52; judgment of 1.4.2004 in Case C-286/02, Bellio F.lli, paragraph 33; judgment of 10.1.2006 in Case C-344/04, IATA e.a., paragraph 35, and judgment of 12.1.2006 in Case C-311/04, Algemene Scheeps Agentuur Dordrecht, paragraph 25.





� Settled case-law, Court’s judgment of 30.9.1987 in Case 12/86, referred to above, paragraph 9; judgment of 19.3.2002 in Case C-13/00 referred to above, paragraph 15, judgment of 30.5.2006 in Case C-459/03 referred to above, paragraph 85, and judgment of 7.10.2004 in Case C-239/03, Commission v France, paragraph 26.





� Judgments of 10.9.1996 in Case C-61/94 and of 7.10.2004 in Case C-239/03, both referred to above.





� Paragraphs 27 and 39 of the judgment of 10.1.2006 in Case C-344/04, referred to above.
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