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R  O  M  A  N  I  A

 

 

 

MINISTERY OF WATERS AND ENVIRONMENTAL PROTECTION

 

O R D ER

 

NO.  864 of  26.09.2002

 


for approval of transboundary environmental impact assessment and public participation in the decision-making procedures for projects with transboundary impact

On the basis of the provisions of Art. 18 para. (3) and for application of Art. 13 of the Governmental Decision no. 918/2002 on environmental impact assessment framework procedure and for approval of the public or private projects list subject to this procedure, 

On the grounds of Law no. 22/2001 for ratification of the Convention on transboundary environmental impact assessment, adopted at Espoo on 25 February 2001,

On the basis of the Governmental Decision no. 17/2001 on organisation and operation of the Ministry of Waters and Environmental Protection, as amended and completed by the Governmental Decision no. 352/2001,

The Minister of Waters and Environmental Protection is issuing the following Order: 

Art.1 – The transboundary environmental impact assessment and public participation in the decision-making procedures for projects with transboundary impact are approved, as provided under the annex which is an integral part of this Order.

Art.2 – This procedure shall be applied by the competent authorities for environmental protection both for projects provided in Annex no. I of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001, and for any other project likely to have a transboundary effect, as a result of the screening stage, provided by the Governmental Decision no. 918/2002.

Art.3 – The Ministry of Waters and Environmental Protection, through the Directorate for Permitting and Certification and the Directorate for Strategies, Policies and Regulations, is responsible for the periodical and unitary training of the staff within local structures carrying out their activity in the domain of issuing regulatory acts based on transboundary environmental impact assessment.

Art.4 – This Order shall entry into force on the date of the publication in the Romanian Official Journal, Part I.

Petru Lificiu

Minister of Waters and Environmental Protection

Transboundary Environmental Impact Assessment and Public Participation in the Decision-Making Procedures for projects with transboundary impact 

CHAPTER I

LEGAL FRAMEWORK 

Art. 1. –  (1) The present Order establishes the responsibilities of the competent authorities and the specific requirements relating to activities under the jurisdiction of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001 and of the provisions referring to transboundary environmental impact assessment comprised by the Governmental Decision no. 918/2002 on environmental impact assessment framework procedure and for approval of the public or private project list, subject to this procedure. 

(2) The provisions of the this Order shall apply to activities that are wholly or partly within Romania, hereinafter the Origin Party, with adverse significant impact on the environment under jurisdiction of another state, hereinafter the Affected Party and complete the provisions of the Order of the Minister of Waters and Environmental Protection no. 860/2002.  

Art. 2. – The central public authority for environmental protection and the competent authority of the Affected Party shall cooperate closely in order to apply the provisions of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001, in accordance with the procedure set by this Order and take all appropriate and effective measures, either jointly or individually, to prevent, reduce and control any significant adverse transboundary impact from proposed activities. 

Art. 3. – The definitions of the specific terms used by this Order are those of the Environmental Protection Law no. 137/1995, as amended and completed, of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001, of the Convention on access to information, public participation in the decision-making and access to justice in environmental matters, ratified by Law no. 86/2000, and of the Governmental Decision no. 918/2002. 

CAPITOLUL II

PROCEDURE DESCRIPTION 

Section 1

General provisions   

Art. 4. – (1) The environmental impact assessment, including the transboundary procedures, shall be carried out according to the legal provisions in force within the territory of Romania, except for the time frames provided for the actions of the public authorities for environmental protection, which shall be correlated with the times for response of the Affected Party, established by this Order and/or by bilateral or multilateral agreements.  

(2) The local public authorities for environmental protection shall made available to the central public authority for environmental protection all applications for environmental agreements for projects of activities, subject to an environmental impact assessment, likely to affect the environment of another state, within 10 days of their receipt, in relation to the competence for issuing the environmental agreement, as provided by the Order of the Minister of Waters and Environmental Protection no. 860/2002.


(3) The central public authority for environmental protection shall coordinate the transboundary environmental impact assessment procedures throughout their carrying out, according to the provisions of this Order. 

Art. 5. – In accordance with the provisions of this procedure, the central public authority for environmental protection is responsible for: 

a) application of an environmental impact assessment procedure, prior to a decision to authorise or undertake any activity with likely significant adverse transboundary impact, listed in Annex I of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001, or any other proposed activity thus resulted from the screening stage;

b) notification of the Affected Parties as to any proposed activity with likely transboundary impact, identified according to the provisions of letter a);

c) regular communication with the competent authority of the Affected Party and shall seek to reduce misunderstandings as regards the content and implementation of these provisions; 

d) ensuring open discussions regarding transboundary environmental impact assessment and the related issues contained within this Order;

Art. 6. – (1) The provisions of this Order shall not affect the right of Parties to implement national laws, regulations, administrative provisions or accepted legal practices protecting information the supply of which would be prejudicial to industrial and commercial secrecy or national security. 

(2) The provisions of this Order do not exclude the right for the Parties to implement, by bilateral or multilateral agreements, where appropriate, more stringent measures than those of this Order.

(3) Conflicts that may arise in relation to the application of this Order shall use the dispute settlement mechanism as provided for under Article 22. 

Art. 7. – (1) The central public authority for environmental protection shall ensure taking of all necessary measures, so that the Affected Parties have the opportunity to be fully involved in the procedural stages set by this Order.

(2) In accordance with the provisions of this Order and through the competent authority of the Affected Party, the central public authority for environmental protection shall take all necessary measures to allow the members of the public in the areas likely to be affected to participate in the relevant environmental impact assessment procedures regarding proposed activities and to ensure that the Affected Party is given the opportunity to involve its public in a manner consistent with that of the Romanian public.  

Art. 8. – (1) Environmental impact assessments as required by this Order shall, as a minimum requirement, be undertaken at the project level of the proposed activity. To the extent appropriate, the Parties shall endeavour to apply the principles of environmental impact assessment to policies, plans and programmes where they have potential or actual transboundary effects.

(2) The central public authority for environmental protection or the competent authorities representing the Affected Parties can initiate discussions whether one or more proposed activities originating in Romania, not listed in Annex I of Law no. 22/2001, cause or are likely to cause a significant adverse transboundary impact and therefore should be treated as though they were so listed in Annex no. I of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001, by mutual agreement of the Parties. In order to establish whether these activities have a potential significant adverse transboundary impact, the competent authorities the screening stage of the environmental impact assessment procedures, applying the criteria provided in Annex no. III of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001. 

(3) For projects the activities of which go beyond the national territory, the central public authority for environmental protection may invite the relevant Affected Party to carry out a joint environmental impact assessment for the proposed activity, which is likely to have a significant transboundary impact on the environment.

Section 2

Notification

Art. 9. – (1) For any project likely to have a potential significant impact on the environment of the Affected Party, provided in Annex I of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001, or deemed as such as a result of the screening stage, the central public authority for environmental protection shall notify the competent authority of the Affected Party. In view of establishing the framework for sufficient and efficient consultations, the notification as to the proposed activity shall be made at the same time when informing its own public, according to the legislation in force. 

(2) The notification shall provide a description of the development, together with any available information on its potentially significant impact on the environment and shall be made within ten days of the receipt of complete information from the developer.  

(3) The information received from the Origin Party shall be delivered to the interested public by the competent authority of the Affected Party. 

Art. 10. – (1) The notification shall contain:

(a) a notification letter, indicating a limited period of time for answering and the contact person;

(b) a copy of the application concerned;

(c) a copy of the technical presentation in respect of development to which the application relates; 

(d) any available information on the likely transboundary impact of the activity;

(e) information on the environmental impact assessment procedure within the origin Party;

(f) the possible nature of decision to continue the procedure, in relation to the size, nature or location of the proposed activity; 

(g) an indication of a reasonable timeframe, but no longer than 4 weeks, within which a response is required;

(h) other relevant information, as applicable, regarding the procedure established by this Order.

(2) The public authority for environmental protection may require that the developer compile and provide information on the potential transboundary effects of the proposed activity and their inclusion in the project technical presentation. 

(3) The documentation to be transmitted to the Affected Party, as a requirement of the notification, as well as any other reasonably requested additional information, shall be translated into English through concern and on expense of the developer. 

Art. 11. – (1) The competent authority of the Affected Party shall respond to the Origin Party  within the time specified in the notification (no longer than 4 weeks) and shall communicate whether it intends to participate in the environmental impact assessment procedure, indicating in this case the name of the contact person and his coordinates – department, telephone number, fax number, etc.

(2) If the competent authority of the Affected Party indicates that it does not wish to participate in the environmental impact assessment procedure, or if it does not respond within the time specified in the notification, the environmental impact assessment shall be carried out according to the provisions of the Order of the Minister of Waters and Environmental Protection no.860/2002.  

(3) If the competent authority of the Affected Party has communicated its intention to participate in the procedure set by this Order, the central public authority for environmental protection shall invite the Affected Party to participate in discussions about its involvement in the procedure prior to the commencement of an environmental impact assessment.

(4) The central public authority for environmental protection, as representative of the Origin Party, may require the Affected Parties to provide reasonably obtainable information relating to the state of the environment likely to be significantly affected, where such information is necessary for the preparation of the environmental impact assessment documentation. The response shall be provided in English, promptly and as appropriate, and shall include information about the size of the area, the current environmental status, current licensing activities for that area, protected areas, national parks, etc. The translation of the materials shall be achieved by concern and on expense of the project developer. 

Art. 12. - (1) The central public authority for environmental protection shall ensure necessary conditions in order to give opportunity to the competent authority of the Affected Party and any concerned members of the affected public to forward, in writing, within a reasonable time, before setting of the environmental impact assessment scope, their comments as to the supplied information. 

(2) The competent authority of the Origin Party shall inform the competent authority of the Affected Party, the latter ensuring that, within 2 weeks of the original notification, the public in the areas likely to be affected be informed of, and be provided with possibilities for making comments or raising objections, either directly to the competent authority of the Origin Party, or through the competent authority of the Affected Party, if no other way is provided by the bilateral agreements or as a result of the discussions carried out according to the provisions of Art. 11, para (3).   

(3) Within 6 weeks of receipt of the notification, the Affected Party shall transmit an accurate summary, in English, of the observations of the public and the competent authorities as regarding the proposed projects, together with requests for additional details identified from public individual requests.

(4) The competent authority of the Origin Party shall require the Affected Party information regarding the potential impact of the project on the environment of the Affected Party, if this information has not already been indicated in the response to the notification; the period of time for such a request is 6 weeks of receipt of the notification, and the application shall be addressed in English.

Art. 13. – The information received from the Affected Party, together with its public comments, shall be included by the central public authority for environmental protection within the guidance developed when scoping the environmental impact assessment. The environmental impact study and the report on that study shall be achieved in accordance with the national legislation in force.

Art. 14. – (1) Should a Party deem itself likely to be affected by a significant adverse transboundary impact due to a project, listed in Annex no. I of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001 and it has not been notified in accordance with Articles 5 and 10, it may ask the Origin Party to exchange enough information, with the purpose of entering into consultations regarding the project potential transboundary impact. 

(2) If the parties involved in the situation mentioned in paragraph (1) agree it is likely that a significant adverse transboundary impact occur, the provisions of this Order relating to the information and consultation of the Affected Party shall therefore apply, unless another way for settling the dispute is chosen. 

(3) If the parties involved in the situation mentioned in paragraph (1) do not reach an agreement, any of the Parties have the right to subject the issue to an investigation commission set through bilateral or multilateral agreements, unless another way for settling the dispute is chosen. 

Section 3

Transmittal of the report on the environmental impact study

Art. 15. – (1) After receipt of the report on the environmental impact study, the central public authority for environmental protection shall transmit it to the Affected Parties, together with the non technical summary thereof, both translated into English by concern and on expense of the project developer. The indicated response time shall take into account a reasonable time frame, but no longer than 8 weeks. 

(2) The documentation received from the Origin Party shall be distributed to the authorities and the public in the areas likely to be affected, by concern of the competent authority of the Affected Party, which shall transmit the comments and objections received form the public and the authorities to the Origin Party. 

(3) The report on the transboundary environmental impact study shall include, as a minimum, the information described in Annex no. II of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001. Other environmental impact assessment related information shall also be included in the report or separately, as follows:

(a)
the potential nature of the final decision;

(b)
the results of the environmental impact assessment;

(c)
any potential significant environmental impacts likely to affect the Affected Parties;

(d)
a description, where necessary, of the main measures to avoid, reduce and, if possible, offset the major adverse effects of the proposed activity

Art. 16. – (1) During the time frame provided in Art. 15, para (1), the competent authority for environmental protection shall ensure observance of the legal provisions in force as regarding public participation in the review stage of the quality of the report on environmental impact assessment study, by organising the public debate within the Origin Country.


(2) During the same time frame, the central public authority for environmental protection shall participate, together wit the project developer, in the public debate of the report organised within the Affected Parties, on the basis of the provision of the bilateral agreements or the discussions carried out according to the provisions of Art. 11, para (3).


(3) Based on the results of the public debates mentioned in paragraphs (1) and (2), as well as on the comments authorities of the Affected Parties, the project developer shall prepare an evaluation thereof, with solutions for settling the raised issues, which he shall submit to the competent authority for environmental protection, according to the legal provisions in force.


(4) After receipt of the evaluation provided in para (3) from the developer, the competent authority for environmental protection shall carry on with the review stage of the quality of the environmental impact assessment report, according to the legislation in force. 

Art. 17. – During the report review stage, the central public authority for environmental protection shall also initiate, without delay, consultations with the competent authority of the Affected Party regarding the measures to reduce or eliminate the potential transboundary impact of the proposed activity. The consultations shall consider:

(a) possible alternatives to the proposed activity, including the ‘zero’ alternative of not carrying out the project and possible measures to mitigate the significant adverse transboundary impact and/or to monitor the effects of such certain measures;

(b) other forms of possible mutual assistance in reducing any significant adverse transboundary impact of the proposed activity; and

(c) any other appropriate matters relating to the proposed activity. 

(2) With consent of the Affected Parties, the central public authority for environmental protection shall set, at the commencement of the consultations provided in para (1), on a reasonable time frame for their duration, which can be no longer than 8 weeks, unless the bilateral agreements or the discussions carried out according to Art. 11, para (3) provide otherwise. 

Section 4

Final decision 

Art. 18. – Both the result of the environmental impact assessment, presented in the report on the environmental impact study, and the comments received relating to this, according to the provisions of Art. 15 and Art. 16 and the result of the consultations referred to in Art. 17 shall be considered in making the final decision regarding the activity project.

Art. 19. – (1) The central public authority for environmental protection shall transmit the final decision as to the proposed activity to the competent authority of the Affected Party, together with its grounds and considerations, including:

a) the content of the decision and any conditions attached thereto;

b) the main reasons and considerations upon which the decision is based; and,

c) a description, where necessary, of the main measures to avoid, reduce and if possible, offset the major adverse effects. 

 (2) The final decision shall be communicated to the public of the Affected Party by the competent authority of this Party within 7 days of its receipt from the Origin Party.

Art. 20. - If additional information on the significant transboundary impact of a proposed activity, which was not available at the time a decision was made with respect to that activity and which could have materially affected the decision, becomes available to an Affected Party before work on that activity commences, that Party shall immediately inform the Origin Party. At the discretion of Origin Party, further consultations shall be available to the Affected Party as to whether the decision shall be revised. 

CHAPTER III

 POST-PROJECT MONITORING 

Art. 21. – (1) At the request of the competent authority of an Affected Party, the central public authority for environmental protection must monitor the transboundary effects of achieving the activity project which was made subject to an environmental impact assessment. 

 (2) Any post-project monitoring undertaken shall include, in particular, the surveillance of the activity for which the EIA was carried out and the determination of any significant adverse transboundary impact. Such surveillance and determination shall be undertaken with a view to achieving the objectives listed in Annex V of the Convention on transboundary impact assessment, ratified by Law no. 22/2001.

(3) The central public authority for environmental protection shall transmit, in writing, the results of the post-project monitoring to the competent authority of the Affected Party. 

Art. 22. – Where, as result of the post-project monitoring, the central public authority for environmental protection or the competent authority of the Affected Party have reasonable grounds for concluding that there is a significant adverse transboundary impact or factors have been discovered that may result in such an impact, it shall immediately inform the other Party. The Parties shall then consult on the necessary measures to reduce or eliminate the impact.

CHAPTER IV

DISPUTE SETTLEMENT 

Art. 23. – If, while applying the provisions of this Order, a dispute arises between the central public authority for environmental protection and the competent authority of an Affected Party as regards the implementation of the Convention on transboundary environmental impact assessment, at the initiative of either Party, they shall seek a solution by negotiations or by other means agreed on through bilateral agreements or discussions initiated according to Art. 11, para (3).

CAPITOLUL V

FINAL PROVISIONS 

Art. 24. – For the purpose of complying with the obligations resulted from the implementation of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001, the central public authority for environmental protection shall introduce specific requirements in the existent bilateral agreements and in any other agreement in force, or shall conclude new agreements, as applicable. These agreements may take over, as basic elements, the provisions of Annex no. VI of the Convention on transboundary environmental impact assessment, ratified by Law no. 22/2001.

Art. 25. – (1) The central public authority for environmental protection shall pay special attention to the preparation or intensification of research programmes, aimed at:

(a) improving existing qualitative and quantitative methods for assessing the impacts;

(b) achieving a better understanding of cause-effect relationships and their role in integrated environmental management;

(c) analysing and monitoring the efficient implementation of decisions on proposed activities with the intention of minimising or preventing impacts;

(d) improving the methods which stimulate creativity in searching for environmentally sound solutions as alternatives for the proposed activities, production and consumption patterns;

(e) improving the methods which allow the application of the environmental impact assessment principles at the macro-economic level.


(2) The undertaken research results make object of the information exchange among the involved Parties. 
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