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The civil action brought by Ecological Society Green Salvation against M.E. Jakishev, President of the National Atomic Company Kazatomprom, seeking to have his actions found to be unlawful and to have him required to provide information on calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan is being referred to you for reconsideration, together with the decision of the Civil Division of the Supreme Court of the Republic of Kazakhstan No. 3n-94-04 of 20 April 2004.
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DECISION  NO. 3 N-94-04

The Civil Division of the Supreme Court of the Republic of Kazakhstan

President: L.G. Poltorabatko

Judges: U.A. Suleimenova and N.I. Mamontov

with the participation of Prosecutor I.R. Ismailova of the Office of the Prosecutor General of the Republic of Kazakhstan, S.F. Katorcha, the representative of the claimant (power of 3 February 2003), and M.A. Sarsenbaev, the representative of the official (power of 26 December 2003),

having considered in open session on 20 April 2004 in the courtroom of the Supreme Court of the Republic of Kazakhstan in Astana the action brought by the Ecological Society Green Salvation concerning a complaint of inaction on the part of an official which has come before the court as a result of the claimant’s application for review of the determination of the Special Interdistrict Commercial Court of the City of Almaty of 13 June 2003, the decision of the Civil Division of the Almaty City Court of 6 August 2003 and the decision of the Review Division of the Almaty City Court of 26 January 2004,

has established

the following:

The Ecological Society Green Salvation went to court claiming inaction on the part of the President of the National Atomic Company Kazatomprom (hereinafter “NAC Kazatomprom”). In support of its claim it alleged that the official left unanswered the Society’s request for a copy of calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan.

On 13 June 2003, the Special Interdistrict Commercial Court of the City of Almaty declined to consider the claim.

On 6 August 2003, this determination of the court of 13 June 2003 was upheld by the Civil Division of the Almaty City Court.

On 26 January 2004, the Review Division of the Almaty City Court upheld the determination of the court of 13 June 2003 and the decision of the Civil Division of 6 August 2003.

In its application for review the Ecological Society Green Salvation seeks to have these rulings reviewed under the judicial review procedure on the grounds of incorrect interpretation and application by the court of the rules of substantive and procedural law.


Having heard the arguments of S.F. Katorcha in support of the application for review, the opposing arguments of M.A. Sarsenbaev and the opinion of the Prosecutor I.R. Ismailova concerning the reversal of the decisions in dispute, the Division, after examining the materials of the case, considers that the application must be allowed, on the following grounds.


In declining to consider the claim of the Ecological Society, the court of first instance concluded that the particulars of claim had been filed in defence of the interests of the members of the society and signed by a person not authorized to do so. The court considered that to file particulars of claim it was necessary to have a power of attorney given by the members of the society under the procedure laid down in Article 61 of the Code of Civil Procedure (CCP).


The Civil Division and the Review Division of the Almaty City Court agreed with this procedural decision of the court of first instance.


However, these decisions were based on a one-sided investigation of the circumstances of the case and an incorrect interpretation of the law.


According to its Charter, the Ecological Society Green Salvation is a local voluntary association and operates within the territory of the city of Almaty.


Under Article 7 of the Voluntary Associations Act and Article 6 of the Environmental Protection Act, in carrying out its environmental protection activities the Society has the right to obtain from state bodies and organizations timely, full and reliable information on the state of the environment and measures to improve it


This shows that the Society filed the particulars of claim not in the interests of a specific member of the Society but in pursuit of its activities under the Charter within the context of the rights accorded to it by law.


Under paragraph 4.6.2 of the Society’s charter, the chairman may act on its behalf without a power of attorney.  The particulars of claim were signed by the chairman of the Ecological Society, that is to say, by an authorized person. This shows that the court erred in concluding that the particulars of claim had been signed by a person who lacked the authority to do so.


The Ecological Society has the right to represent the interests of a specific member of the Society in accordance with the powers provided for in Article 61 of the CCP if it is representing the personal rights and interests of that member.


It is clear from the particulars of claim that the complaint concerns the inaction of an official, in connection with his failure to provide the Society with information about the state of the environment and about NAC Kazatomprom’s intention to prepare amendments to the legislation allowing the importation of radioactive waste from other countries and its disposal in the Republic of Kazakhstan.


In these circumstances, the court’s citation of Article 249(3) of the CCP is unjustified.


In upholding the unlawful decision by the court of first instance, the Civil and Review Divisions of the Almaty Oblast Court failed to take these circumstances into account and failed to correct the court’s misinterpretation of the rules of substantive and procedural law.


Under Articles 365 and 366 of the CCP, an incorrect application or interpretation of the rules of substantive or procedural law is grounds for reversing an unlawful decision.


The action brought by the Ecological Society Green Salvation falls within the jurisdiction of the Special Interdistrict Commercial Court of the City of Almaty.


It is clear from the documents in the case that the particulars of claim were filed with the court on 14 May 2003 and included a reference to the fact that the request for information had been sent to NAC Kazatomprom on 11 November 2002 and no timely reply had been received.


On 28 May 2003, the President of NAC Kazatomprom replied to the Society’s request of 11 November 2002.


The court failed to inquire into the length of time that the request had been under consideration, whether there had been inaction on the part of an official, and whether the rights of a voluntary association to obtain environmental protection information had been infringed. Nor did the court inquire into whether the reply addressed the questions raised in the request of 11 November 2002.


 The Ecological Society Green Salvation is a local voluntary association. The case materials contain no reliable information concerning plans to dispose of radioactive waste imported or to be imported from other countries into the Republic of Kazakhstan on the territory of the city of Almaty.


The court did not properly investigate whether the Ecological Society’s request related to its own geographical area of activity or whether a local voluntary association has the right to carry out its environmental protection activities within an area that extends beyond the jurisdictional limits set by its charter.


Nor did the court investigate whether the legal rights of such an association are infringed by the failure of an official to reply to questions that could be decided outside the geographical area of activity of the local voluntary association.


In reconsidering this case it will be necessary to investigate the circumstances of significance for the case and make an appropriate legal assessment of the data obtained.


Pursuant to Article 398.4(2) of the CCP, the Division

has decided

as follows:


To reverse the determination of the Special Interdistrict Commercial Court of the City of Almaty of 13 June 2003, the decision of the Civil Division of the Almaty City Court of 6 August 2003 and the decision of the Review Division of the Almaty City Court of 26 January 2004 and to refer the case to the same court for reconsideration.


The application for review is allowed.


President:




L.G. Poltorabatko


Judges:




U.A. Suleimenova








N.I. Mamontov

True copy (4 pp.)

Supreme Court Judge

(Signature)

N.I. Mamontov

