Attachment 001

My ref. No. 043

11 November 2002

To: Mr. M. Jakishev,

 
      President, NAC Kazatomprom, 

Dear Mr. Jakishev,


 The Ecological Society Green Salvation is writing to you on behalf of the participants in the anti-nuclear campaign of the voluntary organizations of the Republic of Kazakhstan.


You are one of the initiators of amendments to the national legislation which would allow radioactive waste from other countries to be imported into Kazakhstan and disposed of on its territory.  In repeated statements to the media you have referred to your department’s calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of Kazakhstan and confirming the benefits of such arrangements for our country.


Would you please provide us with the official economic calculations justifying the importation of radioactive waste from other countries and its disposal on Kazakh territory.


We would be grateful for an early reply.

S. Kuratov,

Chairman,  ES Green Salvation

Annex 1:

The Ecological Society (ES) Green Salvation
The Ecological Society (ES) Green Salvation (a nongovernmental voluntary organization) was founded in 1990 and is registered as an Almaty city organization.


The aim of the Ecological Society Green Salvation is to do everything it can to help improve social and environmental conditions in the Republic of Kazakhstan.

In its activities the ES is guided by the following principles:

· the universality, indivisibility, interdependence and interrelationship of all human rights;

· respect for the right of the present and future generations to a healthy and fruitful life in harmony with nature;

· the need for universal environmental education and awareness;

· mandatory cooperation between government, the private sector, nongovernmental organizations and society in the solution of environmental problems.

Green Salvation’s main areas of activity are:

1.
Participation in the preparation of the environmental protection legislation of the Republic of Kazakhstan.


The Society took part in official discussions of the Law on protection of the natural environment in the Kazakh SSR (1991) and the Laws of the Republic of Kazakhstan on environmental protection (1997), on environmental impact assessment (1997), on specially protected nature reserves (1997) and on land (2001), among others.

2.
Propagation of environmental knowledge and the idea of sustainable development.


Since 1992, the Society has been holding seminars on humanitarian and environmental topics.  Since 1995, the Society has been publishing the officially registered “Green Salvation” Bulletin. The Bulletin focuses on topical issues relating to environmental education, environmental legislation, the administration of the specially protected nature reserves and other social and environmental problems.

3.
Environmental education and awareness, shaping environmental thinking and culture.


Green Salvation endeavours to draw the public’s attention to environmental problems by publishing material in the Kazakh and foreign press, by taking part in television and radio programmes, and by organizing exhibitions and creative arts competitions for children. Since 1996, an environmental summer school has been held in the Ile-Alatau national park, jointly with the environmental club Berendei (city of Kapchagai). Since autumn 2000, the children’s environmental club “Anthill” has been meeting in the S. Begalin State Republican Children’s Library.


A special course on the “Concept of Sustainable Development” has been developed for students and a textbook has been published. Information and advice are provided for students and teachers in secondary schools and universities.

4.
Environmental action


Green Salvation is working together with the administration of the Ile-Alatau State national park with a view to the park’s inclusion in the World Heritage List of the Convention Concerning the Protection of the World Cultural and Natural Heritage.

5.
Database on the environmental situation in the Republic of Kazakhstan


A range of documentary, reference and educational material is held in the Society’s computer database, library and video collection. The database and the library are used by NGO activists, experts, teachers, university students and schoolchildren.

Cooperation
Green Salvation has been a member of the Society “Environmental Education” since 1993.

Since 1995, the ES has been a member of the International Union for Conservation of Nature and Natural Resources (IUCN).

The Society cooperates with the International Social-Ecological Union (SEC) and with a number of environmental NGOs in Kazakhstan, Central Asia, Russia and the far abroad.

Green Salvation maintains regular working contacts, at various levels, with the services of the Ministry of Environmental Protection, other government agencies and deputies.

Our address:
480091, Republic of Kazakhstan, Almaty, ul. Shagabutdinova 58, apt. 28

Tel. (3272) 68-33-74

E-mail: ecoalmati@nursat.kz
Web site: www.greensalvation.org.

Attachment 002

ALMALY DISTRICT COURT OF THE CITY OF ALMATY

CLAIMANT:

Ecological Society Green Salvation

Almaty, ul. Shagabutdinova 58/28. Tel.: 403204

DEFENDANT:
JAKISHEV Mukhtar Erkynovich

President, National Atomic Company Kazatomprom

Almaty, ul. Bogenbai batyra 168. Tel.: 625425, 675306

PARTICULARS OF CLAIM

(concerning the provision of information by an official)


In the early 1990s, the Government of the Republic of Kazakhstan approved various pieces of legislation requiring the Ministries of the Republic of Kazakhstan, including the specially authorized bodies concerned with the use of atomic energy, to take urgent measures to improve the radiation environment in the Republic of Kazakhstan. This led to the adoption of various laws on the use of atomic energy (1997), environmental protection (1997) and radiological safety (1998), as well as the 1996 Regulations on the procedure for a government survey of the disposal of hazardous substances and radioactive waste and the discharge of effluents into the subsoil, which is binding upon all users of mineral resources in the territory of Kazakhstan. In 2000, the National Action Plan for the environmental health of the Republic of Kazakhstan, which includes a section on radiological safety, was adopted. Moreover, in the National Security of the Republic of Kazakhstan Act (1998), article 21 “Environmental Safety” it is stated that “the prevention of radioactive or chemical pollution and bacteriological contamination of the national territory is a duty of the relevant authorities, organizations, irrespective of the form of ownership, officials and citizens”.


Since proper attention has not been paid to the question of disposal of radioactive waste in the Republic of Kazakhstan, in particular by the National Atomic Company Kazatomprom, the problem has become a serious threat to the country’s environmental safety. Consequently, the problems of radioactive waste disposal have come under the close scrutiny of Kazakhstan’s nongovernmental organizations and the public.


In 2001, the President of the National Atomic Company Kazatomprom, Mr. M. Jakishev, instead of implementing the existing national legislation, proposed to Parliament that it be amended, chiefly on the grounds that "in order to acquire the means of solving the problem of Kazakhstan’s own radioactive waste, it is necessary to import and dispose of the waste of other countries” and “putting everything in order will require colossal amounts of money, namely, 1,154.4 million US dollars”. He suggests that these funds be raised by “importing foreign low- and medium-level radioactive waste and burying it on the territory of the Republic”. In this connection, NAC Kazatomprom claims to have carried out a feasibility study on the importation of foreign radioactive waste and its disposal on Kazakh territory. At a press conference held in Almaty on 20 December 2002, Mr. Jakishev stated that this study demonstrated the benefits and expediency of the bill now being considered by Parliament.


However, this statement by Mr. Jakishev is far removed from reality, since there is money available in the country for radioactive waste disposal. This has been confirmed by members of parliament, experts, scientists and almost all those who attended the conference on the “Importation and disposal of radioactive waste in the Republic of Kazakhstan” held on 19-20 October 2001. Government Decree No. 1103 of 1992 stipulated that: “Each year, in connection with the preparation of forecasts and budgets,  provision shall be made for the allocation of funds to the State Economics Committee and the Ministry of Finance of the Republic of Kazakhstan for the targeted financing of radio-ecological nature conservation works”. On 25 June 2001, Government Decree of the Republic of Kazakhstan No. 1006 on the approval of the programme for decommissioning uranium-mining enterprises and managing the consequences of exploiting uranium deposits 2001-2010” indicated that “the main source of financing for all work on the decommissioning of inactive uranium-mining enterprises and management of the consequences of exploiting uranium deposits is the Republican budget. However, this does not exclude the possibility and necessity of raising extra-budgetary funding, in particular from joint-stock processing companies”.  Moreover, in 2001, KZT 150 million was allocated from the budget. This was equivalent to 100% of the amount provided under the annual plan for decommissioning and cleaning up uranium mines and disposing of industrial waste. The National Fund of the Republic of Kazakhstan was established in 2001 and now has US$ 1.6 billion to its account!


In spite of this, NAC Kazatomprom insists on foreign waste being imported and disposed of on the territory of the Republic of Kazakhstan, precisely on the grounds that there are no funds available for disposing of domestic radioactive waste.


The actual implementation of Mr. Jakishev’s scheme could have irreparable consequences. Already the unlawful actions of “interested” individuals or departments have, on more than one occasion, been legitimized by the adoption of amendments to the existing legislation. Both those who draft the laws and those who make them have performed miracles of flexibility in justifying the need to change the law. Could it be that NAC Kazatomprom is already carrying out certain operations that contravene government policy on the use of atomic energy and the law of the land? Could it be that its efforts are directed towards lending a cloak of legality to these operations? Could it be for precisely this reason that our nuclear agency is unable to give an account of the measures taken to improve the radiation environment in Kazakhstan? And might it not be for this reason that its officials do not want to hear about the human right to a favourable environment, respect for which is becoming a serious obstacle to departmental expansion?

According to its Charter, one of the main aims of the ES Green Salvation is to do everything it can to help improve social and environmental conditions in the Republic of Kazakhstan.  Its activities include collecting reliable data on the environmental situation in the Republic of Kazakhstan, participating in the drafting of territorial and sectoral recommendations on environmental and socio-economic development, participating in the formulation of the national environmental policy of the Republic of Kazakhstan and in the preparation of environmental legislation in accordance with the Environmental Protection Act (1997) and the Voluntary Associations Act (1996), and the exchange of information and co-operation with the public, nongovernmental environmental organizations and government departments. Under the Environmental Protection and Environmental Impact Assessment Acts, the ES Green Salvation participates in social and environmental impact assessments conducive to the adoption of government decisions on environmental issues. The Society aims to inform government bodies and the public of the results of social impact assessment. There is a parliamentary practice of holding parliamentary hearings with public participation, a practice also embodied in the provisions of the Aarhus Convention, ratified by Kazakhstan in 2000.

On 11 November 2002, conscious of the significance and seriousness of the statement by the President of NAC Kazatomprom, Mr. Jakishev, concerning the need to carry out such operations as the disposal of radioactive waste from other countries and aware of the study of the feasibility of importing such waste and disposing of it on the territory of Kazakhstan made by his department, we wrote to Mr. Jakishev asking him to provide ES Green Salvation with the calculations justifying his statement concerning the need to import radioactive waste from other countries and dispose of it on the territory of Kazakhstan and the benefits of such arrangements for our country. So far, we have had no reply from the President of the NAC. In this connection, Mr. Jakishev has stated that: “Environmental organizations represent only one eighth of all Kazakh NGOs. Therefore the opinion of a small fraction of the population cannot be the position of the entire country”. Mr. Jakishev has continued trying to persuade the Government and the President of the Republic of Kazakhstan that the importation and disposal of low- and medium-level radioactive waste will make it possible to finance the programme for normalizing the radiation environment in the Republic. “We guarantee that everything we propose will improve the radiation situation in the Republic. We are fully competent to promise this, as citizens of the Republic, with no desire to emigrate once this project has been carried out”. So says Mr. Jakishev, but at the same time he is afraid to inform the public of the results of his own feasibility study, which are not a state secret, and is also unwilling to give an accounting to the nation, because after 10 years of independence, with budget appropriations being allocated every year, 237 million tons of domestic radioactive waste has piled up in the Republic! Previously enacted legislation to ensure sound safety practices has not been and is still not being implemented. Moreover, Mr. Jakishev prefers not even to remember it. And there is a very real risk that, by adopting an amendment to the law, Parliament will open the door for foreign radioactive waste to enter the country, for which it will set aside not inconsiderable sums of money which could very well disappear down the same black hole as the millions already allocated from the budget for such purposes.  In this case no one will be interested any more in whether Mr. Jakishev has emigrated or is still living in Kazakhstan. The radioactive waste will do its work, but out of range of Mr. Jakishev.


 As head of NAC Kazatomprom, Mr. Jakishev, an official and a citizen of the Republic of Kazakhstan, is bound to respect the laws of his own country and must know that in refusing to provide a voluntary organization with INFORMATION OF IMPORTANCE FOR THE LIFE AND HEALTH OF THE POPULATION he is infringing the basic principles of the Constitution of the Republic of Kazakhstan, whose articles 18, 20, 31 and 33 require officials to ensure that every citizen has the opportunity to acquaint himself with documents, decisions and sources of information that affect his rights and interests, grant him the right freely to obtain and disseminate information by any means not prohibited by law, and guarantee him the right to participate in the management of public affairs, directly and through his representatives.


In view of the above, for the purposes of protecting the right of citizens of the Republic of Kazakhstan to a favourable environment, conducting a public environmental impact assessment in accordance with the Environmental Protection and Environmental Impact Assessment Acts, and informing government bodies and the public of the results of the public impact assessment,

I REQUEST THE COURT: 

1.
To find the actions of the President of the National Atomic Company Kazatomprom, JAKISHEV Mukhtar Erkynovich, in failing to provide the Ecological Society Green Salvation with information on calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan and confirming the benefits of such arrangements for the country, to be unlawful.

2.
To order the President of NAC Kazatomprom, JAKISHEV Mukhtar Erkynovich, to provide the Ecological Society Green Salvation with the following information:

· study of the feasibility of the NAC Kazatomprom project to import radioactive waste from other countries and dispose of it on the territory of Kazakhstan;

· environmental impact assessment;

· scientific appraisal of the project;

· state environmental appraisal of the project;

· state sanitary and epidemiological appraisal of the project.

ANNEX:

Charter of the Society 

Registration Certificate

Copy of letter to Mr. Jakishev

2 newspaper articles

Power of attorney

Receipt for payment of stamp duty

A video showing Mr. Jakishev making his statement will be presented at the hearing.

S. Kuratov,

Chairman, ES Green Salvation

4 February 2003

Attachment 003

DETERMINATION

Almaly District Court of the City of Almaty

Judge of the Almaly District Court of the City of Almaty G.D. Chinibekova. 12.02.2003.

Having examined the materials of the Ecological Society Green Salvation’s claim against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, concerning the provision of information by an official, the court:

HAS ESTABLISHED that:

The claimant has come before the court with a claim against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, concerning the provision of information

BY AN OFFICIAL,

Under Art. 154.1.2 of the Code of Civil Procedure of the Republic of Kazakhstan (CCP RK), the judge must return particulars of claim if the case does not fall within the jurisdiction of the court.

Under Art. 30.1 of the CCP RK, the Special Interdistrict Commercial Courts hear civil cases concerning property and non-property disputes in which the parties are citizens, engaged in entrepreneurial activities without incorporation, or legal persons.

In this particular case the dispute is between legal persons who are subject to the jurisdiction of the Interdistrict Commercial Court of the City of Almaty.

On these grounds, in accordance with Art. 154.2 of the CCP RK, the court

HAS DETERMINED:

that the materials of the particulars of claim by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, concerning the provision of information by an official be returned;

that the claimant be advised to bring his case before the Special Interdistrict Commercial Court of the City of Almaty.

This determination may be appealed within ten days to the Civil Division of the Almaty City Court by lodging an appeal through the Almaly District Court of the City of Almaty.

Judge G.D. Chinibekova 

Attachment 004

Judge G.D. Chinibekova. Reporter T.A. Barneva

DECISION No. 33-518/2003

Civil Division of the Almaty City Court

President: M.M. Tuiebaev

Judges: A.Ya. Klassen and T.A. Barneva

with the participation of D.D. Makhmetova, Assistant Public Prosecutor of the City of Almaty, and S.F. Katorcha, representing the plaintiff,

having considered at its session on 13 March 2003 in the city of Almaty the civil action brought by the Ecological Society Green Salvation of Almaty against the President of the National Atomic Company, Kazatomprom, M.E. Jakishev, entered as a special appeal by the Ecological Society Green Salvation against the determination of the Almaly District Court of the City of Almaty of 12 February 2003,

HAS ESTABLISHED that: 

The claimant Ecological Society Green Salvation has instituted proceedings against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, concerning the provision of information by an official.

On 12 February 2003, the Almaly District Court of the City of Almaty determined that the particulars of claim should be returned for want of jurisdiction and advised the claimant to bring the case before the Special Interdistrict Commercial Court of the City of Almaty, which did have jurisdiction.

Disagreeing with this determination of the court, the Ecological Society Green Salvation has lodged a special appeal requesting that it be set aside as erroneous and the case sent back for consideration by the same court, since the claim was filed under Art. 278 of the CCP RK on challenging the actions (inaction) of an official, while pointing out that the special commercial courts consider disputes in which the parties are legal persons engaged in entrepreneurial activities whereas the defendant is not engaged in entrepreneurial activities.

Having studied the documents in the case, the arguments of the  claimant, and the opinion of the Public Prosecutor that the determination should be allowed to stand, the Division considers that the court’s determination should be upheld and the special appeal dismissed, on the following grounds.

As may be seen from the particulars of claim, the claimant, the Ecological Society Green Salvation, is requesting the court to find the actions of the President of the National Atomic Company Kazatomprom, M.E. Jakishev, in failing to provide information on calculations justifying the importation and disposal of radioactive waste from other countries to be unlawful, and to order that that information be provided. At the same time, the claimant has instituted proceedings against M.E. Jakishev not as a natural person but as President of the National Atomic Company Kazatomprom. In this respect, the court of first instance rightly concluded that the case stemmed from a dispute between two legal persons. Under Art. 30.1 of the CCP RK, disputes between legal persons are heard by the Special Interdistrict Commercial Court of the City of Almaty, regardless of whether or not those persons are engaged in entrepreneurial activities.

The determination of the court is lawful and well-founded, and the arguments of the appellant are without merit.

Pursuant to Arts. 357, 358.1, 359 and 360 of the CCP RK, the Division 

HAS DECIDED: 

that the determination by the Almaly District Court of the City of Almaty of 12 February 2003 in the civil action brought by the Ecological Society Green Salvation of Almaty against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, concerning the provision of information should be allowed to stand and the appeal should be dismissed.

President:
M.M. Tuiebaev

Judges:
A.Ya. Klassen

T.A. Barneva

True copy T.A. Barneva

Attachment 005

Original spelling

DETERMINATION

Special Interdistrict Commercial Court of the City of Almaty

Judge L.M. Babushkina of the Special Interdistrict Commercial Court of the City of Almaty, having considered, on 07 April 2003, the particulars of claim in the proceedings instituted by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, Jakishev Mukhtar Erkynovich, concerning the obligation to provide information on calculations justifying the importation of radioactive waste  from other countries and its disposal on the territory of the Republic of Kazakhstan,

has established that:

The claimant Ecological Society Green Salvation instituted proceedings against the President of the National Atomic Company Kazatomprom, Jakishev Mukhtar Erkynovich, seeking to have him ordered to provide information on calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan.

Following consideration of the claim under the procedure for initiating court proceedings, there was found to be a breach of the provisions of  Art. 154.1.2 of the CCP RK, since the case did not lie within the jurisdiction of the court.

Under Art. 30 of the CCP RK, the Special Commercial Courts hear civil cases concerning property and non-property disputes in which the parties are citizens engaged in entrepreneurial activities, without incorporation, or legal persons.

In the present case, proceedings have been instituted against the President of the National Atomic Company Kazatomprom, Jakishev Mukhtar Erkynovich, who is an official.

It follows from the above-mentioned provision of procedural law that cases in which officials are parties are not within the jurisdiction of the special commercial courts; accordingly, the present case should be heard in the district court of the defendant’s place of residence.

Under Article 154.1.2 of the CCP RK, the judge must return the particulars of claim if the case does not lie within the jurisdiction of the court.

Guided by Art. 154.1 of the CCP RK, the court

has determined:

that the particulars of claim requesting that the President of the National Atomic Company Kazatomprom, Jakishev Mukhtar Erkynovich, be ordered to provide information concerning calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan, be returned to the Ecological Society Green Salvation;

that the claimant be advised that such actions should be brought before the district court of the City of Almaty for the defendant’s place of residence.

This determination may be appealed within ten days to the Almaty City Court through the Special Interdistrict Commercial Court of the City of Almaty.

L.M. Babushkina,

Judge of the Special Interdistrict Commercial Court

of the City of Almaty 

.

Attachment 006

DETERMINATION

on the return of particulars of claim

21.04.2003, Almaty

Judge of the Special Interdistrict Commercial Court, S.K. Kurabaeva, having examined the materials of the claim lodged  by the Ecological Society Green Salvation of Almaty against the President of the National Atomic Company Kazatomprom, Jakishev Mukhtar Erkynovich, requesting that his failure to provide information concerning calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan be adjudged unlawful,

HAS ESTABLISHED that:

The Ecological Society Green Salvation has instituted proceedings to have the refusal by the President of the National Atomic Company Kazatomprom, Jakishev Mukhtar Erkynovich, to provide the Ecological Society Green Salvation with information concerning calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan adjudged unlawful.

At the same time, in accordance with a literal reading of Art. 30 of the CCP RK, the special interdistrict commercial courts hear civil cases concerning property and non-property disputes in which the parties are citizens engaged in entrepreneurial activities, without incorporation, or legal persons.

In the present case, proceedings have been instituted against a party, the President of the National Atomic Company Kazatomprom, Jakishev Mukhtar Erkynovich, who is not a legal person but a government official.

Since, on the basis of the above-mentioned provision of procedural law, cases involving government officials as parties are not subject to the jurisdiction of the special interdistrict commercial courts, under Art. 27 of the CCP RK this case should be heard in the district court of the place of residence of the defendant.

Under Art. 154.1 of the CCP RK the judge must return particulars of claim if the case does not lie within the jurisdiction of the court.

Pursuant to Arts. 154 and 251 of the CCP RK, the court

HAS DETERMINED:

that the particulars of claim in the proceedings brought by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, Jakishev Mukhtar Erkynovich, requesting that his refusal to provide information concerning calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan be found to be unlawful, should be returned to the Ecological Society Green Salvation;

that the claimant be advised that an action of this nature should be brought in the Almaty district court for the defendant’s place of residence.

A special appeal against or objection to this determination may be lodged in the Almaty City Court within 10 days through the Commercial Court of the City of Almaty.

S.K. Kurabaeva, Judge

Attachment 007

ALMATY KALALYK SOTY

480091, Almaty kalasy, K,azybek bi Komeci, 66. Tel.: 62-85-62. Fax: 62-05-10

19 May 2003

No. S 51-22/6234

Almaty, ul. Gagarina, 186, A apt. 9

S.F. Katorcha

Proceedings have been terminated in respect of your appeal against the actions of Judges of the Special Interdistrict Commercial Court of the City of Almaty, L.M. Babushkina and O.K. Kurabaeva, in considering the claim by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom concerning the provision of information, in connection with withdrawal.

For your information.

M.T. Alimbekov

President, Almaty City Court

Attachment 008

DETERMINATION

13.06.2003. Case No. 1333

The Special Interdistrict Commercial Court of the City of Almaty, Judge T.I. Beloborodova, Clerk A. Sultanova, with the participation of the Assistant Public Prosecutor of the Almaly District of the City of Almaty, Zh.A. Bekzhanova, and representatives of the parties: for the claimant S. Kuratov (ex officio) and S.F. Katorcha (power of 03.02.03) and for the defendant N.A. Budkina (power of 29.12.02), having considered in open session in the city of Almaty on 13 June 2003 the civil action brought by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, concerning the provision of information by an official,

HAS ESTABLISHED that:

The  claimant, the Ecological Society Green Salvation, has instituted proceedings against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, requesting that the action of the President of the National Atomic Company Kazatomprom, M.E. Jakishev, in failing to provide the claimant with information concerning calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan and the benefits of such arrangements for the country be found to be unlawful and that the defendant be ordered to provide the claimant with the following information:

· study of the feasibility of the NAC Kazatomprom project to import radioactive waste from other countries and dispose of it on the territory of Kazakhstan;

· environmental impact assessment;

· scientific appraisal of the project;

· state environmental appraisal of the project;

· state sanitary and epidemiological appraisal of the project.

on the grounds that the claimant’s request for the provision of  calculations justifying Jakishev’s statement concerning the need to import radioactive waste from other countries and dispose of it on the territory of the Republic of Kazakhstan and the benefits of such arrangements for the country has gone unanswered, whereas refusing to provide a voluntary organization with information of importance for the life and health of the population infringes the basic principles of the Constitution, which requires officials to give every citizen the opportunity to acquaint himself with documents, etc., that affect his rights and interests.

At the hearing the claimant and his representative made submissions in support of the claim.

The representative of the defendant rejected the claim and requested the court to dismiss the action under Article 249.3 of the CCP RK, on the grounds that it had been brought by a person not authorized to bring it. With respect to the substance of the claim, she pointed out that for the purposes of Art. 18.4 of the Constitution of the Republic of Kazakhstan, cited by the claimant, Ecological Society Green Salvation was not a citizen. The bill introducing amendments and additions to certain legislation of the Republic of Kazakhstan on national security issues had been initiated by a group of members of parliament. The company was not one of the entities entitled to initiate expert appraisals and carry them out and hence was not the owner of the results of the expert appraisals made in connection with the bill and was unable to provide any information on the results of those appraisals.

The objections to the suit are set out in greater detail in the defence.

Having studied the case material, having heard the arguments of the representatives of the parties and the opinion of the Assistant Public Prosecutor that the action be dismissed, the court finds that by virtue of Art. 249.3 of the CCP RK the action should be dismissed, on the following grounds:

From the Charter submitted by the claimant it follows that the Ecological Society Green Salvation is a non-profit organization which brings citizens voluntarily together for the purpose of helping to improve social and environmental conditions in the Republic of Kazakhstan and whose activities are based on the Constitution of the Republic of Kazakhstan, the Civil Code of the Republic of Kazakhstan, the Voluntary Associations in the Kazakh SSR Act, etc.

Under Art. 19 of the Voluntary Associations Act, for achieving their charter objectives voluntary associations, under the procedure established by law, are entitled to represent and protect the rights and legitimate interests of their members in the courts and before other public authorities and voluntary associations.

From the above-mentioned right there follows the possibility of authorized representation, i.e. under Art. 59.4 of the CCP RK the authorized agents of organizations which by law, charter or regulation are entitled to protect the rights and interests of their members may represent those members in court.

According to the claimant’s Charter, members are “citizens who also have the right, on the basis of a power of attorney,” to have their interests represented in court.

However, the claimant has not submitted any such power or powers to the court.

Under Art. 249.3 of the CCP RK, a court may not consider particulars of claim, if the action is brought by a person not having the authority to bring it.

Pursuant to Art. 249.3 and Arts. 250-251 of the CCP RK, the court:

HAS DETERMINED:

that the action brought by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, should be dismissed.

An appeal or objection against this determination may be lodged within 10 days.

True copy

Judge T.I. Beloborodova
Attachment 009

PUBLIC PROSECUTOR

Almaly District of the City of Almaty

23.06.2003

No. 261 zh-2003

To the Representative of the Chairman of the Ecological Society Green Salvation

Kuratov Sergei Georgievich, S.F. Katarcho 

of Almaty, ul. Gagarina 186/9

The Public Prosecutor of the Almaly District of the City of Almaty has examined your application concerning the filing by the prosecutor of a special objection to the determination of the Special Interdistrict Commercial Court of the City of Almaty of 13.06.2003 in the civil action brought by the Ecological Society Green Salvation against an official, the President of the National Atomic Company Kazatomprom, Jakishev M.E., complaining of his failure to provide information on calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan. The court determined that the action should be dismissed.

The examination has shown that the court was right to dismiss the action on the grounds that the claimant lacked the authority to institute proceedings.

I find that there are no grounds for filing a special objection to the above-mentioned determination.

If you disagree with this finding, you may lodge an appeal with the Public Prosecutor of the City of Almaty attaching this reply.

Public Prosecutor of the Almaly District of the City of Almaty

S.K. Suleshev, Senior Counsel

Attachment 010

Original spelling

Judge:  
T.I. Beloborodova

Reporter:
G.Sh. Azbaeva

DECISION No. 33-1659/03g

06 August 2003, Almaty

The Civil Division of the Almaty City Court

President:

L.P. Matveenko

Judges:

L.M. Vergun and G.Sh. Azbaeva

Clerk:


E. Musakhanova

with the participation of the Public Prosecutor:
A. Ramazanov

representing the claimant:
S.F. Katorcha, under power of attorney of 03.02.03

representing the defendant:
N.A. Budkina, under power of attorney of 29.12.02

having considered the action brought by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, concerning the provision of information by an official, entered on appeal by the representative of the Chairman of the Ecological Society Green Salvation against the determination of the Special Interdistrict Commercial Court of the City of Almaty of 13.06.03,

has established that:

The claimant’s justification for his aforementioned claim against the defendant was that his request for calculations supporting Mr. Jakishev’s statement concerning the need to import radioactive waste from other countries and dispose of it on the territory of the Republic of Kazakhstan and the benefits of such arrangements for the country had gone unanswered, whereas refusing to provide a voluntary organization with information of importance for the life and health of the population infringes the basic principles of the Constitution of the Republic of Kazakhstan, which requires officials to ensure that every citizen has the opportunity to acquaint himself with documents that affect his rights and interests.

He also requested the court to order the President of the National Atomic Company Kazatomprom, M.E. Jakishev, to provide the Ecological Society Green Salvation with the following information: 

· study of the feasibility of the NAC Kazatomprom project to import radioactive waste from other countries and dispose of it on the territory of Kazakhstan;

· environmental impact assessment;

· scientific appraisal of the project;

· state environmental appraisal of the project;

· state sanitary and epidemiological appraisal of the project.

On 13 June 2003, the Special Interdistrict Commercial Court of the City of Almaty determined that the action brought by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, should be dismissed.

Disagreeing with this ruling by the court, in her special appeal the representative of the Chairman of the Ecological Society Green Salvation requests that it be set aside and a decision taken on the merits of the case, arguing that the court incorrectly applied Art. 19 of the  Voluntary Associations Act, the Ecological Society Green Salvation being a legal person, a voluntary association of citizens for the purpose of achieving lawful common goals. The aim of the Society, she argues, is to protect the right of every member of the present and future generations to live in an environment favourable for their health and well-being. In order to protect the interests of its membership a voluntary organization is obliged to obtain the appropriate information from the government bodies in possession of such information.

She also points out that under Art. 4.1 of the Aarhus Convention the defendant is obliged to provide environmental information.

Having heard the report of Judge Azbaeva, the explanations of Ms. Katorcha in support of the arguments in the appeal, Ms. Budkina’s objections to those arguments, and the opinion of the Public Prosecutor, Mr. Ramazanov, that the determination of the court be allowed to stand and having studied the documents in the case, the Division considers it necessary to uphold the disputed ruling, on the following grounds:

The reason given by the court for dismissing the action was that it was brought by a person not authorized to bring it.

The Division considers these conclusions of the court to be well-founded since it is clear from the claimant’s Charter that the Ecological Society Green Salvation is a non-profit voluntary organization which brings citizens together on a voluntary basis for the purpose of helping to improve social and environmental conditions in the Republic of Kazakhstan and whose activities are based on the Voluntary Associations in the Republic of Kazakhstan Act and the Civil Code of the Republic of Kazakhstan.

The claimant being entitled to represent and protect the rights and legitimate interests  of its members in the courts, under Art. 59 of the CCP RK it must have the requisite authorization, i.e. a power of attorney from its members to protect their rights and interests in court precisely with respect to the request made in the particulars of claim.

However, the claimant did not provide the court with any documents confirming its authority to act on behalf of its members and citizens; therefore the court was correct in declining to consider the claim.

Thus, the arguments made in the appeal are without merit; they are completely refuted by the evidence presented above and all the case material and should therefore be rejected.

Pursuant to Art. 344.1 of the CCP RK, the Division

has decided:

to uphold the determination of the Special Interdistrict Commercial Court of the City of Almaty of 13 June 2003 dismissing the claim made by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, concerning the provision of information by an official and not to allow the special appeal of the representative of the Chairman of the Ecological Society Green Salvation.

President (signature): L.P. Matveenko

Judges (signature): 
G.Sh. Azbaev

(signature):

L.M. Vergun

True photocopy (signature)

(Seal)

Attachment 011

Republic of Kazakhstan

Almaty City Court

Your ref. No. 12567

23.09.03

To: THE REVIEW DIVISION OF THE ALMATY CITY COURT

From:  KOTORCHA Svetlana Filippovna, representing the ESGS, Almaty, ul. Shagabutdinova 58, apt. 28. Tel.: 40 32 04

APPLICATION FOR REVIEW UNDER THE SUPERVISORY PROCEDURE

(of the determination of the Special Interdistrict Commercial Court of the City of Almaty and the decision of the Civil Division of the Almaty City Court)

On 3 April 2003, the Ecological Society Green Salvation instituted proceedings in the Special Interdistrict Commercial Court of the City of Almaty against the President of the National Atomic Company Kazatomprom, E.M. Jakishev, for failing to provide it with information on calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan and the benefits of such arrangements for the country.

On 13 June 2003, the court declined to consider the case, basing its refusal on Art. 19 of the Voluntary Associations Act, according to which voluntary organizations have the right to represent and protect the rights and legitimate interests of their members in the courts and before other state bodies. 

Disagreement with this determination by the court led to the lodging of an appeal. On 6 August 2003, the Civil Division of the Almaty City Court refused to allow [sic] the determination of the Special Interdistrict Commercial Court.

It is not possible to agree with this ruling since in this case the courts incorrectly applied the rules of substantive law which, under Art. 387.3 of the CCP RK, is grounds for setting an order of the court aside.

The voluntary association instituted proceedings not to protect the rights and legitimate interests of any specific person but to facilitate the obtaining of information, which cannot be regarded as the same thing.

According to Art. 278 of the CCP RK, citizens and LEGAL PERSONS have the right to challenge the inaction of an official directly in court. The ESGS is a legal person which brings citizens together to achieve their common aim of protecting the environment in the Republic.  In order to fulfil the objectives and missions laid down in its Charter, the Society is obliged to obtain relevant information from organizations, under all forms of ownership, concerned with environmental issues and questions of compliance with the environmental legislation in the Republic of Kazakhstan.

One of the main tasks of the Ecological Society Green Salvation, as set out in its Charter, is to do everything it can to help improve social and environmental conditions in the Republic of Kazakhstan. Its activities include collecting reliable data on the environmental situation in the Republic, participating in the preparation of territorial and sectoral recommendations regarding environmental and socio-economic development, participating in the formulation of the national environmental policy of the Republic of Kazakhstan and its nature conservation legislation, under the Environmental Protection and Voluntary Associations Acts, and exchanging information and cooperating with the public, non-governmental environmental organizations and government bodies. In accordance with the Environmental Protection and Environmental Impact Assessments Acts, the Ecological Society Green Salvation participates in social and environmental impact assessments which facilitate the adoption of government decisions on environmental issues. The aim of the Society is to inform state bodies and the public of the results of social impact assessments. In parliamentary practice there is a procedure known as parliamentary hearings.  In 2000, Kazakhstan ratified the Aarhus (Denmark) Convention.

According to the courts, it seems that a voluntary association does not have the right to obtain any information, which, in the event, may be regarded as a deliberately created obstacle to the obtaining of information from the institution in question, the National Atomic Company.  If we are to believe the conclusions of the courts concerning the production of authorization from citizens to protect their interests, such authorization ought to be submitted to the court by the entire multi-million population of the Republic of Kazakhstan, including the President of the Republic and all its judges.

I therefore request the Review Division, in accordance with Art. 398 of the CCP RK:

1.
To set aside the determination of the Special Interdistrict Commercial Court and the decision of the Civil Division of the City Court as made in violation of the provisions of the legislation of the Republic of Kazakhstan, in particular Art. 387 of the CCP RK.

2.
To refer the case to the court for reconsideration on the merits.

ATTACHMENTS: Originals of court documents, power of attorney.

KATORCHA S.F.

23 September 2003

Attachment 012

Almaty City Court

No. S3-3 42-1432/12622

6 October 2003

to the representative of the voluntary association

Ecological Society Green Salvation

S.F. Katorcha
Almaty

ul. Shagabutdinova 58/ 28

Your application for review of the determination of the Special Interdistrict Commercial Court of the City of Almaty of 13.06.2003 and the decision of the Civil Division of the Almaty City Court of 06.08.2003 in the civil action brought by the voluntary association Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, concerning the provision of information by an official has been considered.

The arguments put forward in the application are without merit, for the following reasons:

Under Art. 387 of the CCP RK, final judgements, decisions and orders of the court may be reviewed on grounds of material infringement of the rules of substantive or procedural law.  In the present case no such infringement has been established, so there is no basis for a review of the final judicial acts.

The Ecological Society Green Salvation is a non-profit organization that brings citizens voluntarily together for the purpose of helping to improve social and environmental conditions in the Republic of Kazakhstan and whose activities are based on the Voluntary Associations in the Republic of Kazakhstan Act.

Under Art. 19 of that Act, in order to achieve their charter objectives, in accordance with the procedure established by the law of the Republic of Kazakhstan, [voluntary associations] are entitled to represent and protect the rights and legitimate interests of their members in the courts and before other public authorities and other voluntary associations.

Under Art. 59 of the CCP RK, the claimant is required to produce a power of attorney from the members of the voluntary association for the protection of their rights and interests in court.

However, the voluntary association Green Salvation did not produce any such documents in confirmation of its powers and therefore the court was justified in refusing to consider the particulars of claim.

Annex: 3 pages

M.T. Alimbekov,

President of the Almaty City Court

Attachment 013

TO THE CIVIL DIVISION OF THE SUPREME COURT

From KATORCHA Svetlana Filippovna, 

representing the Ecological Society Green Salvation, 

Almaty, ul. Shagabudinova 58/28. Tel.: 40-32-04.

APPLICATION FOR REVIEW UNDER THE SUPERVISORY PROCEDURE

(of the determination of the Special Interdistrict Commercial Court of the 

City of Almaty, the decision of the Civil Division of the Almaty City

Court and the reply of the President of the Almaty City Court)

On 3 April 2003, the Ecological Society Green Salvation instituted proceedings in the Special Interdistrict Commercial Court of the City of Almaty against the President of the National Atomic Company Kazatomprom, E.M. Jakishev, for failing to provide it with information on calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan and the benefits of such arrangements for the country, as claimed by the NAC President in the media.

On 13 June 2003, the court declined to consider the claim for lack of authorization from the citizens whose rights and interests voluntary organizations are entitled to protect in court under Art. 19 of the Voluntary Associations Act.

Disagreement with this determination by the court led to a special appeal being lodged against it. On 6 August 2003, the Civil Division of the Almaty City Court upheld the ruling of the Special Interdistrict Commercial Court and dismissed the appeal.

On 23 September 2003, an application for review of these rulings was filed in the Almaty City Court and, on 6 October 2003, the President of the Almaty City Court, M. Alimbekov (someone signing for him), replied that “…the Ecological Society Green Salvation did not produce any such documents in confirmation of its powers and therefore the court was justified in refusing to consider the particulars of claim”.

It is not possible to agree with this ruling since in this case the courts incorrectly applied the rules of substantive law which, under Art. 387.3 of the CCP RK, is grounds for setting an order of the court aside.

The voluntary association instituted proceedings not to protect the rights and legitimate interests of any specific person but to facilitate the obtaining of information, which cannot be regarded as the same thing.

According to Art. 278 of the CCP RK, citizens and LEGAL PERSONS have the right to challenge the inaction of an official directly in court. In order to fulfil the objectives and missions laid down in its Charter, the Society is obliged to obtain relevant information from organizations, under all forms of ownership, concerned with environmental issues and questions of compliance with the environmental legislation in the Republic of Kazakhstan.

One of the activities of the Ecological Society Green Salvation is collecting reliable data on the environmental situation in the Republic as a basis for making territorial and sectoral recommendations regarding the country’s environmental and socio-economic development. The Ecological Society participates in the formulation of the national environmental policy of the Republic of Kazakhstan and its nature conservation legislation, under the Environmental Protection and Voluntary Associations Acts, and exchanges information and cooperates with the public, non-governmental environmental organizations and government bodies. In accordance with the Environmental Protection and Environmental Impact Assessments Acts, the Ecological Society Green Salvation participates in social and environmental impact assessments which facilitate the adoption of government decisions on environmental issues. The aim of the Society is to inform state bodies and the public of the results of social impact assessments.

In parliamentary practice there is a procedure known as parliamentary hearings with public participation which is embodied in the Aarhus (Denmark) Convention ratified by Kazakhstan in 2000. In accordance with this Convention, Kazakhstan has given the European community an assurance that it will give the public “the right of access to environmental information and access to justice in matters concerning the environment”. We are bringing the results of obtaining information and “access to justice” to the attention of the Secretariat of the Aarhus Convention Compliance Committee.

According to the courts, it seems that a voluntary association does not have the right to obtain information, only the right to protect the interests and rights of specific persons. In the event, this may be regarded as an obstacle, deliberately created by the courts, to obtaining information from the institution in question, the National Atomic Company Kazatomprom.  If we are to believe the conclusions of the courts concerning the production of authorization from citizens to protect their interests, such authorization ought to be submitted to the court by the entire multi-million population of the Republic of Kazakhstan, including the President of the Republic and all its judges.

I therefore request the Review Division, in accordance with Art. 395 of the CCP RK:

to order the Review Division of the Almaty City Court to consider the application for review by the Ecological Society Green Salvation on the merits.

ATTACHMENTS: Originals of court documents, power of attorney, Art. 5 of the Aarhus Convention.

S.F. KATORCHA, 21 October 2003

Attachment 014

TO:

Mr. S. ONGARBAEV,



PUBLIC PROSECUTOR OF THE CITY OF ALMATY

FROM:
KATORCHA Svetlana Filippovna

representing the Ecological Society Green Salvation, 

Almaty, ul. Shagabudinova, 58/28. Tel.: 40-32-04

The Ecological Society Green Salvation instituted proceedings in the Special Commercial Court of the City of Almaty against the President of the National Atomic Company Kazatomprom, Mr. Jakishev, under Art. 278 of the CCP RK on appeals against the actions of an official. Judge L.M. Beloborodova refused to consider the claim because the claimant supposedly failed to produce authorization from citizens regarding the protection of their rights and legitimate interests. Disagreeing with the judge’s finding, the claimant requested the Public Prosecutor of the Almaly District of the City of Almaty, Mr. S.K. Suleshev, to file a special objection. On 23 June 2003, the Public Prosecutor, in his reply Ref. No. 261-zh-2003, denied the request for “want of cause”.

On 8 July 2003, YOU were sent a letter, to which the Almaly District Prosecutor’s reply was attached, requesting you to file an objection against the determination of the court. On 15 July 2003, the Ecological Society Green Salvation received a reply from your first deputy, Mr. B. Mamytov, stating that “the lawfulness and sufficiency of the determination will be examined by the court of appeal with the participation of the Public Prosecutor”. The participation of the Public Prosecutor in the court of appeal amounted to no more than verifying the unlawful ruling of the court.

It is impossible to accept this behaviour of the staff of the prosecutor’s office, including your deputy, in performing their official duty to oversee the lawfulness of court decisions, both for the reasons set out in the application for review and because the public prosecutors always defend the interests of government officials, forgetting that everyone is equal before the law. This open disregard for the Constitution of the Republic of Kazakhstan suggests that the public prosecutor’s offices of the city of Almaty are staffed either by non-professionals or by people who are deliberately seeking to undermine the authority of the President of the Republic of Kazakhstan.

Public prosecutors at all levels should not forget that Kazakhstan has ratified the Aarhus Convention, which establishes the right to obtain information on environmental protection from all organizations, officials and public servants. The results of the implementation of this Convention are being brought to the attention of the Aarhus Convention Compliance Committee for the European community. The information will subsequently be brought to the notice of the world community and hence to that of the President of the Republic of Kazakhstan, the Government and Parliament, not by the Prosecutor General of the Republic of Kazakhstan (acting on information received from lower-ranking prosecutors) but by the representatives of the European community.

In the light of the above, I request you to file an objection to the judicial decisions attached to this letter.

ATTACHMENTS: 13 pages

S.F. KATORCHA






21 October 2003

Attachment 015

Original spelling

Public Prosecutor of the City of Almaty

13.11.03

8/652-00

S.F. Katorcha

Almaty

ul. Shagabutdinova 58/28

Your application for verification of the legality and soundness of the decisions of the courts in the civil proceedings concerning the dismissal of the claim made by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, M.E. Jakishev, has been considered by the Public Prosecutor of the City of Almaty who has also examined the documents in the case.

These documents include the Charter of the Ecological Society Green Salvation, Article 1.1 of which states that the Society is a non-profit organization that brings citizens voluntarily together for the purpose of helping to improve social and environmental conditions in the Republic of Kazakhstan and whose activities are based on the Constitution of the Republic of Kazakhstan, the Civil Code of the Republic of Kazakhstan of 27.12.1994, the Voluntary Associations in the Kazakh SSR Act of 27.06.1991, the legislation of the Republic of Kazakhstan, and the Charter (l.d. 14).

According to Arts. 5.1 and 5.2 of the Charter, the Society is composed of members, candidate-members and honorary members and membership of the Society is open to citizens of the Republic of Kazakhstan and foreign citizens who have reached the age of 16, share the aims and objectives of the Society and pay an entrance fee and membership subscription.

The court, referring to Art. 19 of the Voluntary Associations Act, rightly declined to consider the claim in question since this article of the Act provides for the right of voluntary associations to represent the interests of their members in court under a power of attorney.

According to Art. 167 of the Civil Code of the Republic of Kazakhstan, a power of attorney is a written document given by one person to another empowering the latter to act on behalf of the former.

The documents in the case do not include any power of attorney from the members of the Society.

I consider the claimant’s arguments concerning noncompliance with the provisions of the Aarhus Convention to be without merit, since in instituting these proceedings he failed to fulfil the requirements of civil procedural law. It should also be noted that, in accordance with Art. 250.3 of the CCP RK, the fact that the court has refused to consider his claim does not prevent the claimant from bringing a fresh action under the general procedure, after making good the defects on which the refusal was based.

For these reasons I consider that there are no grounds for filing an objection under the supervisory procedure.

You may appeal against this reply to the Office of the Prosecutor General of the Republic of Kazakhstan, attaching a copy thereof.

S.O. Ongarbaev,

Public Prosecutor of the City of Almaty

State Counsel (Category 3)

Attachment 016

My ref. No. 039

To:
R.T. TURSUPBEKOV, 

PROSECUTOR GENERAL OF THE REPUBLIC OF KAZAKHSTAN

26 November 2003

From:
KATORCHA Svetlana Filippovna,


Representative of the voluntary association

Ecological Society Green Salvation,

Almaty, ul. Shagabudinova 58/28. Tel.: 40-32-04

The Ecological Society Green Salvation instituted proceedings in the Special Interdistrict Commercial Court of the City of Almaty against President of the National Atomic Company Kazatomprom Jakishev under Art. 278 of the CCP RK concerning appeals against the actions of an official. Judge T.I. Beloborodova declined to consider the claim in view of the fact that the claimant had not produced a power of attorney given by citizens “in settlement of the question of the protection of their rights and interests”. Disagreeing with this ruling of the court, the claimant requested S.K. Suleshev, the Public Prosecutor of the Almaly District of the City of Almaty, to file a private objection. On 23 June 2003, in his reply No. 261-zh-2003, the Prosecutor denied this request for “want of cause”. In view of the district prosecutor’s denial of its request, the Ecological Society appealed to Mr. S. Ongarbaev, Public Prosecutor of the City of Almaty, who on 13 November 2003 informed it that “there are no grounds for filing an objection” and advised that it should make good the defects on which the refusal to consider the claim was based and bring a fresh action.

For the reasons explained in the application for review, which is being sent to you, and because, not unnaturally, public prosecutors usually defend the interests of government officials, it is impossible to agree with this interpretation by the staff of the public prosecutor’s office of their official duty to oversee the legality of court decisions. This open disregard for the Constitution of the Republic of Kazakhstan suggests that the public prosecutor’s offices of the City of Almaty are staffed either by non-professionals or by people who are deliberately seeking to undermine the authority of the President of the Republic of Kazakhstan.

The public prosecutors of the City of Almaty seem to be unaware that Kazakhstan has ratified the Aarhus Convention, under which voluntary associations are entitled to OBTAIN INFORMATION concerning the protection of the environment from all organizations, officials and public servants. The results of the implementation of this Convention are brought to the attention of the Aarhus Convention Compliance Committee for the European community. We will be bringing information on the activities of the public prosecutors and the courts in this particular case to the attention of the world community and hence to the attention of the President of the Republic of Kazakhstan, the Government and Parliament, only now through the representatives of the European community.

The Public Prosecutor of the City of Almaty, like the District Prosecutor, insists that in protecting the interests of its members a voluntary association is required to produce a power of attorney from those members and turns a blind eye to another right of the voluntary association, namely, the RIGHT TO OBTAIN INFORMATION, for which its Charter provides. The Society does not need a power of attorney from its members to obtain information. Otherwise the court would have to require authorization from the entire 15-million population of Kazakhstan, including you and the President. The Public Prosecutor’s reference to the statutes is simply beside the point since in no law of the Republic of Kazakhstan is it stipulated that to obtain information a voluntary association must request a power of attorney from its members.

I therefore request you to file an objection to the determination of the Special Interdistrict Commercial Court and the judicial decisions adopted.

ANNEX: pp.

S.F. KATORCHA   

26 November 2003

Attachment 017

OFFICE OF THE PROSECUTOR GENERAL 

OF THE REPUBLIC OF KAZAKHSTAN

473000 Astana, ul. Seifullina 73. Tel.: 21-4025. Fax: 21-71-62

04.12.2003

8/530-03

S.F. Katorcha

Almaty, ul. Shagabutdinova 58/28

The Office of the Prosecutor General of the Republic of Kazakhstan has considered your request for verification of the legality of the determination by the Special Interdistrict Commercial Court  of the City of Almaty of 13.06.2003 dismissing the proceedings brought by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom, M. Jakishev, with a view to having his actions found unlawful and obtaining information.

As is clear from the decision against which you are appealing, the reason why the court declined to consider the claim was the failure of the claimant to produce an appropriate power of attorney from the citizens forming the membership of the association entitled to represent their interests in court.

We consider the aforementioned determination of the court to be lawful and sound, for the following reasons.

According to its Charter, the Ecological Society is a non-profit organization that brings citizens voluntarily together and carries out its activities in conformity with the laws of the Republic of Kazakhstan in force.

Since the civil procedural law of the Republic of Kazakhstan provides for the rights and interests of the members of organizations to be protected by their authorized representatives, the court, considering that the claimant had not been empowered to represent the interests of the members of the Society, rightly declined to consider the Society’s claim.

The argument that the ruling in question infringes the provisions of the 1998 Aarhus Convention is unconvincing, since from Art. 2.4 of the Convention it follows that the “public”, meaning one or more natural or legal persons and their associations, organizations or groups, is constituted and acts in accordance with the requirements of the national legislation of a particular country, including its procedural legislation.

Accordingly, there are no grounds for filing an objection to the determination of the court of 13.06.2003.

Deputy Prosecutor General 

of the Republic of Kazakhstan

Attachment 018

Supreme Court 

of the Republic of Kazakhstan

473000 Astana, ulitsa Zh. Omarova 57. 

Tel.: (3172) 11-00-10. Fax: (3172) 32-49-59

22 December 2003

No. 3ng-1730-03

To:
the Review Division of the Almaty City Court

SUBMISSION No. 3ng-1730-03

The Ecological Society Green Salvation has instituted proceedings against the President of the National Atomic Company Kazatomprom (hereafter NAC Kazatomprom) requesting that his actions be found to be unlawful and that he be ordered to provide information about calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan.

On 13 June 2003, the Special Interdistrict Commercial Court of the City of Almaty determined that the case should be dismissed.

On 6 August 2003, this determination was upheld by a decision of the Civil Division of the Almaty City Court.

In her application for review, the claimant’s representative, S.F. Katorcha, disagreeing with these rulings of the courts, requests that the Review Division of the City Court be required to consider the case on the merits. She maintains that the courts incorrectly applied the provisions of substantive law, from which it follows that the court decisions should be set aside.

On the basis of the results of a preliminary examination of the application for review under Art. 394.1.1 of the CCP it has been decided that the judicial acts at issue should be reviewed under the supervisory procedure, on the following grounds:

Under Art. 387.3 of the CCP, material infringement of the provisions of substantive or procedural law gives grounds for review of a final court judgement, decision or order under the supervisory procedure.

Under Art. 365 of the CCP, provisions of substantive law are considered to have been infringed or incorrectly applied if the court: did not apply the law which should have been applied; applied a law which should not have been applied; incorrectly interpreted the law; or incorrectly applied the analogue of a law or right.

During the consideration of this case such infringements were committed.

In declining to consider the claim, the courts referred to the fact that the claimant had not produced a power of attorney from the members of the voluntary association and concluded that  therefore, under Art. 249.3 of the CCP, the action should be dismissed.

However, it is not possible to agree with this conclusion since it is erroneous.

As can be seen from the documents in the case, the Ecological Society Green Salvation is a voluntary organization. According to Arts. 2.1 and 2.2 of its Charter the Society’s main aim is to do everything it can to help improve social and environmental conditions in the Republic of Kazakhstan and its activities include collecting reliable data on the environmental situation in the Republic, participating in the drafting of territorial and sectoral recommendations on environmental and socio-economic development, participating in the formulation of national environmental policy and nature conservation legislation, and other related matters.

In order to carry out its activities under the Charter, the Society asked the defendant to provide the information it needed and in view of his failure to provide that information challenged his actions in court.

The Society instituted proceedings not in the interests of any of its members but in connection with the pursuit of its own ordinary activities  Therefore it did not need a power of attorney from the members of the Society before instituting proceedings.

Under Art. 4.6.2 of the Society’s Charter, its Chairman is authorized to represent the Society without a power of attorney.

The particulars of claim were signed by the Chairman of the Ecological Society, Mr. S. Kuratov, that is by a person with the authority to represent it.

In these circumstances, the court was wrong to invoke Art. 249.3 of the CCP, which provides for an action to be dismissed if the particulars of claim have been signed or filed by a person without the proper authority to sign or file them.

Under Arts. 385.4-1, 393 and 394.2.2 of the CCP, the Review Division of the Almaty City Court is requested to review the determination of the Special Interdistrict Commercial Court of the City of Almaty of 13 June 2003 and the decision of the Civil Division of the Almaty City Court of 6 August 2003.

Annexes: the case file, the application for review (2 pp.) and its attachments (6 pp.).

S. Raimbaev,

President of the Civil Division

Attachment 019

44ng-15/03

Judge: 

T.I. Beloborodova

Reporter a/k
G.Sh. Azbaeva

Reporter n/k:
M.K. Bektasova

DECISION OF THE REVIEW DIVISION

OF THE ALMATY CITY COURT

The Review Division of the Almaty City Court

President:  M.T. Alimbekov

Judges:  M.K. Bektasova, K.U. Khairullina, M.M. Tuiebaeva, and G.M. Musina

Clerk:  A. Nugmanova

with the participation of B.M. Mamytov, for Public Prosecutor of the City of Almaty,

the representative of the applicant, S.F. Katorcha, under power of attorney of 03.02.2003

the representative of the respondent, N.A. Budkina, under power of attorney No. 156-D of 26.12.2003

having considered in open session, on 26 January 2004, in the courtroom of the Almaty City Court the civil proceedings brought by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom seeking to have his actions found to be unlawful and to have him ordered to provide information about calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan, which has come before the court pursuant to the application for review by the Ecological Society Green Salvation and the submission of the President of the Civil Division of the Supreme Court of the Republic of Kazakhstan concerning the determination of the Special Interdistrict Commercial Court of the City of Almaty of 13.06.2003 and the decision of the Civil Division of the Almaty City Court of 06.08.2003,

HAS ESTABLISHED that:

The Ecological Society Green Salvation instituted proceedings against the President of the National Atomic Company Kazatomprom seeking to have his actions found to be unlawful and to have him ordered to provide information about calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan.

On 13 June 2003, the Special Interdistrict Commercial Court of the City of Almaty declined to consider the case.

On 6 August 2003, this determination of the court was upheld by a decision of the Civil Division of the Almaty City Court.

In the application for review and the submission of the Supreme Court of the Republic of Kazakhstan it is proposed that these court decisions be reconsidered in view of an infringement of the rules of substantive law.

Having heard the representative of the applicant speaking in support of the arguments made in the application for review, the representative of the respondent rebutting those arguments, and the opinion of the Public Prosecutor that the decisions be allowed to stand, the Review Division considers the application for review to be unjustified, on the following grounds:

Under Art. 387 of the CCP RK, material infringement of the rules of substantive or procedural law gives grounds for review of a final court decision. In the present case no such infringement has been established.

Article 18.4 of the Constitution of the Republic of Kazakhstan stipulates that state bodies, voluntary associations, officials and the media must give every citizen the opportunity to acquaint himself with documents, decisions and information that affect his rights and interests.

This article refers specifically to the right of a citizen, not a legal person, to be given the opportunity to acquaint himself with documents, decisions and information that affect his rights and interests.

Article 18 of the Sanitary and Epidemiological Well-being of the Population Act establishes the rights of natural persons in relation to the sanitary and epidemiological well-being of the population. In particular, paragraph I(4) of this article gives natural persons the right to address letters and petitions to state bodies and organizations concerning questions of sanitary and epidemiological well-being and to have them answered.

Article 5 of the Environmental Protection Act also establishes the rights and obligations of citizens in the field of environmental protection. The rights and obligations of voluntary associations, of which the applicant is one, are regulated by Art. 6 of the Act. This article does not establish the right of voluntary associations to apply to state bodies and organizations on environmental matters.

From the above it follows that it is on citizens that the legislation bestows the right to apply to state bodies and organizations in respect of matters that affect their rights and interests in the field of environmental protection.

Any assignment of citizens’ rights to a legal person must be made in accordance with the provisions of the Civil Code of the Republic of Kazakhstan.  Under Art. 167.1 of the CCP RK, a power of attorney is a written authorization given by one person (the principal) to another person (the agent) to act on his behalf.

In this connection, the applicant’s contention, based on Art. 19 of the Voluntary Associations Act, that it can represent its members in the courts and before other state bodies and other voluntary associations without a power of attorney is without merit.

The decisions of the court of first instance and the court of appeal not to consider the claim are well-founded, since from the claimant’s Charter it is clear that the Ecological Society Green Salvation is a non-profit organization which brings citizens voluntarily together for the purpose of helping to improve social and environmental  conditions in the Republic of Kazakhstan and whose activities are based on the Voluntary Associations in the Republic of Kazakhstan Act and the Civil Code of the Republic of Kazakhstan.

In the light of the above and pursuant to Art. 398.4.1 of the CCP RK, the Review Division

HAS DECIDED that:

The determination of the Special Interdistrict Commercial Court of the City of Almaty of 13.06.2003 and the decision of the Civil Division of the Almaty City Court of 06.08.2003 in the civil action brought by the Ecological Society Green Salvation against the President of the National Atomic Company Kazatomprom seeking to have his actions found to be unlawful and to have him ordered to provide information about calculations justifying the importation of radioactive waste from other countries and its disposal on the territory of the Republic of Kazakhstan are upheld and the application for review is dismissed.
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