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Decision 1V/2

Review of compliance

The Meeting of the Parties,

RecallingArticle 11, paragraph 2, of the Convention andsien I1l/2 on the review of
compliance,

RecallingArticle 14 bis of the second amendment to the @atien,
Determinedo promote and improve compliance with the Conent

Having consideredhe analysis made by the Implementation Commdategeneral
compliance issues in the Review of Implementatidf3 as summarized in the appendix to
decision Il1/1,

Having also considerethe findings and recommendations of the Implententa
Committee on a submission made to the Committeeaordance with paragraph 5 (a) in the
appendix to decision Ill/2 (ECE/MP.EIA/6, annexdl set out in annex | to this decision, and
also having noted the letter of 19 May 2008 from Ereputy Prime Minister of Ukraine to the
Executive Secretary of the United Nations Econo@Goemmission for Europe, and the
announcement by the Ukrainian delegation made duhie fourth meeting of the Parties,

Having further considerethe findings and recommendations of the Implentanta
Committee further to its initiative in accordanceghnparagraph 6 in the appendix to decision
[1l/2 (ECE/MP.EIA/6, annex II) as set out in annéxo this decision,

Having reviewedhe structure and functions of the ImplementaG@mmittee, as
described in the appendix to decision I1l/2, begwimmind the possible involvement of the
public and being aware of the consequences focdhgosition of the Committee resulting from
the entry into force of the Protocol on StrategnviEonmental Assessment,

Recognizinghe importance of rigorous reporting by Partietheir compliance with the
Convention, and noting the second review of thel@mgntation of the Convention in the annex
to decision IV/1 based on Parties’ answers to ¢ivesed and simplified questionnaire on the
implementation of the Convention,

Recallingthat the compliance procedure is assistance-edestd that Parties may make
submissions to the Implementation Committee oreissagarding their compliance with the
Convention,
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l. General part

1. Adoptsthe Implementation Committee’s report on its atas
(ECE/MP.EIA/2008/5), welcomes the reports of thestimgs of the Committee in the period
after the third meeting of the Parties, and requinst Committee:

€)) To keep the implementation and applicatiothefConvention under
review;

(b) To promote and support compliance with the v@mtion, including to
provide assistance in this respect, as necessary;

2. EncouragedParties to bring issues concerning their own caampk before the
Implementation Committee;

3. Requestshe Implementation Committee to provide assistaadearties in need
of such assistance, as appropriate and to thetgxsgible, and in this respect refers to decision
IV/6 on the workplan;

4. UrgesParties to take into account in their further wtir& recommendations for
further improving the implementation of and compta with the Convention, based on but not
limited to the analysis on general compliance isdtuem the Review of Implementation 2003 as
requested by the Meeting in its decision Ill/1, @sdoresented in section V of the
Implementation Committee’s report on its activitessset out in annex Il to this decision;

5. Adoptsthe operating rules of the Implementation Comraitet out in annex IV
to this decision including sources and criteriadealing with information other than
submissions from Parties, which should be appbeaihty meeting and to any other conduct of
business of the Committee and should be read tegeiith and in furtherance of the structure,
functions and procedures described in the appeodbecision I11/2;

6. Decidesto keep under review and develop if necessargtitueture and functions
of the Implementation Committee as well as the aipeg rules at the fifth meeting of the Parties
in the light of experience gained by the Committethe interim, and in this context requests the
Committee to prepare any necessary proposals édifth meeting of the Parties;

. Regarding Ukraine

7. Endorseghe findings of the Implementation Committee th&taine has been in
non-compliance with its obligations under the Cartian, in particular Articles 2, 3, 4, 5 and 6;

8. Decidesto issue a declaration of non-compliance to theeBament of Ukraine;

9. Takesnoteof the commitment by the delegation of the Govesntof Ukraine
made during the fourth meeting of the Parties tmmsider the final decision of 28 December
2007, and urges the Government of Ukraine to rep#hbut delay the final decision of 28
December 2007 concerning the implementation optgect for the Danube-Black Sea Deep-
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Water Navigation Canal in the Ukrainian sectorie Danube Delta, and not to implement
Phase Il of the project before applying fully theysions of the Convention to the project,
taking into account the findings of the ImplemeistatCommittee, and to report to the
Committee at its fifteenth meeting (October 2008 at subsequent meetings if necessary;

10. Decidesto issue a caution to the Government of Ukrainegtocome effective on
31 October 2008 unless the Government of Ukraiossthe works, repeals the final decision
and takes steps to comply with the relevant promssiof the Convention;

11. Requestshe Government of Ukraine to ensure that its lagen and
administrative measures are able to implement fakyprovisions of the Convention, and agrees
to support the Government of Ukraine in the undeémtpof an independent review of its legal,
administrative and other measures to implemenptbeisions of the Convention for
consideration by the Implementation Committee anfilst half of 2009. This independent
review shall be undertaken by a consultant to beinated by the Committee and financed from
the budget of the Convention;

12.  Also requestshe Government of Ukraine to submit to the Implatagon
Committee by the end of 2009 a strategy, taking aticount the efforts by the Government of
Ukraine to implement the provisions of the Convemtand based on the outcome of the
independent review, including its time schedule aaohing and other actions to bring about
compliance with the Convention, and thereafteefmort to the Committee on the
implementation of the strategy;

13.  Further requestshe Implementation Committee to report to thehfifieeting of
the Parties on the strategy and its implementatiahto develop, if appropriate, further
recommendations to assist Ukraine in complying \tglobligations under the Convention;

14. Invitesthe Government of Ukraine to enter into negotraiwith its neighbouring
Parties to cooperate in the elaboration of bildt@gaeements or other arrangements in order to
support further the provisions of the Conventimsat out in Article 8, and to seek advice from
the secretariat. The Government of Ukraine is @t/io report on progress with the elaboration
of such agreements, particularly with Romaniahtlmplementation Committee by the end of
2010 and to the fifth meeting of the Parties.

lll.  Regarding Armenia

15. Endorseghe findings of the Implementation Committee relyag Armenia
(ECE/MP.EIA/2008/7);

16. Request&rmenia to revise its legislation in accordancéwtine Implementation
Committee’s findings to ensure full implementatmfrthe Convention:

17.  Includesin the workplan an activity supporting Armeniaahgh technical
assistance in drafting the necessary legislatibis fechnical assistance shall be undertaken by a
consultant to be nominated by the Implementatiom@dtee and financed from the budget of
the Convention;
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18. Welcome#rmenia’s plan to carry out a pilot project onnshoundary
environmental impact assessment and to elabotatataral agreement in support to
implementation of Convention, further to the outeoof the capacity-building workshop held in
Yerevan in September 2007;

19. Request&rmenia to report to the Implementation Commitiéppssible by the
end of 2009, on actions taken to implement the alveeommendations.
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Annex |

Implementation Committee’s findings and recommendabns further to a submission by
Romania regarding Ukraine

INTRODUCTION — SUBMISSION AND THE COMMITTEE'S P ROCEDURE
A. Until the fourteenth meeting of the Implementaton Committee

1. On 26 May 2004, the Government of Romania magléanission to the Implementation
Committee expressing concerns about Ukraine’s ciamge with its obligations under the
Convention with respect to the Danube-Black SegBb#&ater Navigation Canal in the
Ukrainian Sector of the Danube Delta (the “Byst@amnal Project”):* The submission also made
reference to paragraph 5(a) of the appendix tcsaetill/2.

2. On 19 August 2004, the Government of Romaniaestgd the establishment of an
inquiryl%ommission under Article 3, paragraph 7thed Convention, with respect to the same
project.

3. At its sixth meeting (3-5 November 2004), therDattee noted paragraph 15 of the
appendix to decision Ill/2, which stipulates thdtere a matter is being considered under an
inquiry procedure it may not be the subject of larmsission. Thus, the Committee decided that it
was not in a position to consider the submissioRahania (MP.EIA/WG.1/2005/3, para. 14).

4. The Inquiry Commission completed its work onJLy 2006 and handed over its final
opinion on the environmental impact of the profecthe Ambassadors of Romania and Ukraine
in Geneva and to the Executive Secretary of UNERe. Commission’s unanimous opinion
was that the project was likely to have a significadverse transboundary impact on the
environment:*

5. Following the final opinion of the Inquiry Comssion, Romania sent five notes (of 10
July 2006, 3 and 26 October 2006, 13 November abddc@&mber 2006) expressing its desire to
participate in the environmental impact assessittdit) procedure for the project and its
availability to assist in conducting public consatilbns in Romania. Ukraine stated in a letter to
the Executive Secretary of UNECE, received on 3§ RR07, that it was studying further the
issues raised in the final opinion of the Inquirgn@mnission.

6. On 23 January 2007, the Government of Romandemaaecond submission expressing
concerns about Ukraine’s compliance with its olilm@s under the Convention, with respect to
the Bystroe Canal Project, and in the light offihal opinion of the Inquiry Commission on the

12 summary of the submission is available at:
http://www.unece.org/env/eia/implementation_comesttmatters.htm

Ba description of the inquiry procedure and of therkvof the Inquiry Commission is available at:
http://www.unece.org/env/eia/inquiry.htm

1% The Inquiry Commission’s opinion is set out inrgport, also available at:
http://www.unece.org/env/eia/inquiry.htm
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environmental impact of the projectThe submission alleged that, in spite of repeated
démarches, Ukraine did not indicate that it wasswering applying the relevant provisions of
the Convention and in particular that no EIA docatagon had been made available to
Romania.

7. On 23 January 2007, the secretariat, furthpatagraph 5 (a) of the appendix to decision
[1l/2, forwarded a copy of the submission to then@ention’s focal point in Ukraine requesting
that Ukraine send any reply and information in sarpphereof to the secretariat and to the focal
point in Romania within three months (i.e. befoBeAdpril 2007).

8. At its eleventh meeting (13—14 February 20079, Committee agreed that the second
submission by Romania superseded Romania’s fitsh&sion, which was considered closed
(ECE/MP.EIA/WG.1/2007/4, para. 23). The Committesmagreed to consider the second
submission, with the participation of representgiof the two Parties concerned, at its twelfth
meeting (26—28 June 2007).

9. The secretariat received information on 19 Ap@07 from the Permanent Mission of
Ukraine to the United Nations Office and the otimernational organizations in Geneva. This
information included, inter alia, a notificationjtiwout date or signature. The secretariat
requested on 20 April 2007 a clarification from B@nvention’s focal point in Ukraine as to
whether this information was the reply to the sugsian by the Government of Romania.

10. On 11 May 2007, the secretariat received thewing information from the
Convention’s focal point in Ukraine:

“Let me inform you that Ukraine presented to therRRaian Party the following
documents in accordance with Article 3 of the El&n@ention:

1. Notification for the Project on the Deep-Wataviigjlable Canal in Danube

Delta with cover[ing] letter of 18 April 2007, Nd430/11-7 signed by

Minister V. Dzharty.

2. Analytical material and EIA report on CD[-ROM].

Please note that these documents should be coediderthe reply to the submission of
Romania from 23 January 2007.”

11. The above-mentioned analytical information @ROM were submitted to the
secretariat on 31 May 2007 together with the oagand an unofficial translation of a letter
from the Minister of the Environment of Ukrainethee Executive Secretary of UNECE dated 18
April 2007.

12. Some additional views were presented by thee@wrnent of Romania (in a letter dated
20 June 2007) and by the Government of Ukraina (etter dated 22 June 2007).

15 L . ]
A summary of the submission is available at:
http://www.unece.org/env/eia/implementation comedttmatters.htm
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13. At its twelfth meeting, the Committee considketiee matter of the submission, first
inviting the Romanian delegation and thereafteftdkeainian delegation to present the
submission and the reply, respectively, and theedpond to the other Party’s presentation. The
two delegations also replied to questions poseshéybers of the Committee.

14. The delegation of Romania presented a writt@tement summarizing its allegations and
responding to some of the views presented by theement of Ukraine in the above-
mentioned letter of 22 June 2007, with the trarsat of the notes between the Ministries of
Foreign Affairs of the two countries being attachiedts oral presentation, the delegation of
Romania provided information on the environmentgbortance of the Danube Delta, indicating
that information about the construction of the BgstCanal became known in 2002 and that
since then the Government of Romania had contdbee@overnment of Ukraine several times
requesting to be properly notified and involvedtia transboundary procedure as envisaged
under the Convention. The delegation of Romania ialdicated that it had submitted this issue
to the Committee on 23 January 2007 (see parao¥ealbecause no follow-up had been
undertaken by Ukraine regarding the final opiniéthe Inquiry Commission.

15. The delegation of Ukraine presented a set ¢énads describing the projett.n its oral
presentation, the delegation of Ukraine indicated the works on the Bystroe Canal were aimed
at restoring waterway traffic. It also providedanhation that the outcome of the Inquiry
Procedure was reflected in the EIA report. The glgien of Ukraine gave assurances that the
entire project would be conducted in line with velet international obligations.

16. For the preparation of its draft findings aadammendations at its thirteenth meeting (30
October—1 November 2007), the Committee considéredhformation brought to its attention
prior to and during its twelfth meeting.

17. Before finalizing the findings and recommenalasi, in accordance with paragraph 9 of
the description of the Committee’s structure anttfions (appended to decision 111/2), the
Committee sent the draft findings and recommendatto the two parties, inviting their
comments or representations within a period of eeks, between 8 November and 14
December 2007. At its fourteenth meeting (15-Twdsy 2008), the Committee finalized its
findings and recommendations taking into accouptagentations received from the two parties
(ECE/MP.EIA/2008/6).

18. The Committee welcomes the cooperative spinthich the Governments of Romania
and Ukraine worked with the Committee in its deldi®ns on the matter.

B. After the fourteenth meeting of the Implementaton Committee
19. The findings and recommendations, as final@ed7 January 2008, were based on the

declaration made by the Ukrainian delegation inGoenmittee’s twelfth meeting (June 2007),
that the final decision was not the approval by@abinet of Ministers but a construction permit

18 The materials included a document entitled “UkrairReport Materials Regarding Execution of Espoo
Convention Provisions; Geneva, 2007".
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to be granted by local authorities, which had reitbeen granted (ECE/MP.EIA/2008/6, para.
27). The Committee, when considering the extetdlafine’s non-compliance with its
obligations under the Convention, did not challetige declaration and assumed that, at the
time of finalization of the findings and recommetidas, the final decision had not been taken.

20. Consequently, some of the findings regardingsEhl of the Project were conditional
upon actions being taken prior to the final decisibhe Committee found that, in relation to
Phase Il of the project, Ukraine could not be coesd as being in non-compliance with the
Convention as long as the final decision regaréhgse Il was not taken and, as long as before
the final decision regarding Phase Il was takdrthalnecessary steps envisaged by the
Convention were followed (ECE/MP.EIA/2008/6, pas&a(b)).

21. On 7 February 2008 the secretariat was infornyeithe Permanent Mission of Ukraine to
the United Nations Office and Other Internationag@nizations in Geneva that the final
decision on Phase Il of the Project had been takdhe Government of Ukraine on 28
December 2007’ The final decision included approval of the impéertation of the Project, and
had been provided to the Government of Romania.

22. The Committee was not provided by Ukraine wifbormation to prove that all necessary
steps listed by the Committee in its draft findirsgsl recommendations to be followed before
taking the final decision on Phase Il were indesdabh.

23. Bearing in mind the above developments, the iGiti@e elaborated, by way of electronic
decision-making, addendums to its findings and meoendations with a view to bringing them
to the attention of the fourth meeting of the Raxfior formal adoption in accordance with
paragraph 13 of the appendix to decision Ill/2. @ddendums have been incorporated into the
findings and recommendations below.

Il. SUMMARY OF FACTS, INFORMATION AND ISSUES
A. Project

24. The Bystroe Canal Project was divided into Beasind Il, each being subject to a
separate national authorization procedure, incyeémvironmental authorization procedure (or
“State ecological examination”).

25. The delegation of Ukraine indicated at the Cattexe's twelfth meeting that it had
informed its own public about the project in ac@rde with its national legislation in 2003,
2004 and 2005.

17 Final Decision taken by Ukraine concerning the fatile Implementation of the Danube-Black Sea Nsidg
Route Project in the Ukrainian Part of the Danuledtd
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B. Phase |

26. In 2002, the procedure for authorizing Phasad initiated with a feasibility study and
an EIA report being submitted to the competent Wkaa authorities. The final decision was
taken in April 2004 and the works initiated theldaling month.

27. The Government of Ukraine maintained that @ hatified Romania about the project
with a number of notes, starting with a note ofDe&ember 2002, and had in addition provided
Romania with the EIA report concerning Phase | ¢xugust 2004.

28. The Government of Romania acknowledged recgithie two above-mentioned
documents, but maintained that neither of themtheetequirements of the Convention.
Moreover, the Government of Romania asserted degpite its démarches, Ukraine failed to
undertake all the steps envisaged in the Conventiatiow the Romanian authorities and public
to participate in the EIA procedure before the sieci on Phase | was taken.

29. The Government of Ukraine maintained that wititead informed Romania about the
project it did not consider it likely to have amificant adverse transboundary impact and
therefore did not consider it necessary to follovdetail the requirements of the Convention.

30. s Works concerning the project were suspendddie 2005, but resumed in November
2006.

C. Phase Il

31. Work on the design of Phase Il commenced ir20@l, on the basis of an EIA report,
an environmental authorization was given in 200t precise date and details of the
authorization vary in communications from the Goweent of Ukraine: according to the above-
mentioned letter of 18 April 2007, it was the demisNo. 345 of 19 April 2006, but according to
otherlignformation communicated to the Committegyas the decision No. 116/04 of 26 October
2006:

32. The Government of Romania alleged that thd @iraision on Phase Il was taken when
the Cabinet of Ministers of Ukraine approved PhHasa 30 May 2007, whereas the Ukrainian
delegation in the Committee’s twelfth meeting mainéd that the final decision was not the
approval by the Cabinet of Ministers but a congtamcpermit to be granted by local authorities,
which had not yet been granted. According to agrelease by the Ministry of Transport of
Ukraine, the official opening of the Canal was bed¢ed on 2 May 2007.

33. A notification dated 18 April 2007 was subnitte Romania on 24 April 2007. An EIA
report was submitted later.

18«Ukraine's Report Materials”, pp. 11-12.
Y uykraine’s Report Materials”, p. 14.
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34. On 15 June 2007, Romania responded to theaaitn from Ukraine, confirming its
desire to participate in the procedure, and segiirpinary observations on the information
provided by Ukraine. However, the Government of Rara alleged that the notification failed
to meet the requirements of the Convention by mdicating “the nature of the possible
decision” as required by Article 3, paragraph 2thaf Convention. The Government of Romania
also alleged that the EIA report failed to meetrguirements of the Convention on a number
of counts, in particular by not sufficiently addse®y transboundary issues, by disregarding the
report of the Inquiry Commission and by failingpmvide a non-technical summary.

35. The Government of Ukraine undertook to orgaaizevent on 18 June 2007 in Vilkove
(Ukraine), which Ukraine announced to Romania duide 2007 as constituting “consultations
regarding the environmental impact of the projettie event was understood by the
Government of Romania as serving public particgpapurposes, whereas the Government of
Ukraine considered it as also serving the purposgt@rgovernmental consultations under
Article 5 of the Convention. The Committee was imbbrmed of the substantial outcome of the
event.

II. CONSIDERATION AND EVALUATION
A. General observations

36. The Committee considers that Ukraine’s natioegulatory framework for
authorizations of projects and EIA seems to beeexély complicated. In particular, it is difficult
to identify which of a number of consecutive demismaking procedures should be considered
as the final “decision to authorize a proposedvégtias stipulated in Article 2, paragraph 3, of
the Convention. Moreover, there seems to be no t#gal framework for transboundary EIA
procedures. It is the Committee’s understanding txording to the Constitution of Ukraine,
international treaties ratified by Ukraine are gred parts of the national legal system and have
supremacy over national laws.

37. The project has been subject to investigatimuer various international agreements. In
particular, the UNECE Aarhus Conventfd@ompliance Committee, and subsequently the
Meeting of the Parties to the Aarhus Conventioned@n insufficiently clear regulatory
framework for public participation in relation tioet project’

38. The lack of a clear national legal framework had a bearing on the information and
documents provided by the Government of Ukraingciwhave not always been sufficiently
consistent and clear. References to file numbetates of certain evidence sometimes
differed, and the reasoning and explanations gbaenetimes differed significantly.

20 The Convention on Access to Information, Publictiegration in Decision-making and Access to Justite
Environmental Matters.

%1 becision 11/5b by the Meeting of the Parties to @envention on Access to Information, Public Pgsttion in
Decision-making and Access to Justice in Environtiaddviatters (Aarhus, 1998). Further informatiomigilable
at: http://www.unece.org/env/pp
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39. The Committee gathered information allowingpitdentify in a sufficiently precise
manner the main facts and events and to evaluategplication of the Espoo Convention,
despite difficulties in grasping all the legal dadtual details pertaining to the procedures
involved in authorizing the project in Ukraine.

B. Legal basis

40. Romania deposited its instrument of ratificatod the Convention on 29 March 2001.
Ukraine deposited its instrument of ratificationtieé Convention on 20 July 1999. Thus,
Romania and Ukraine were both Parties to the Cdiorewhen the Bystroe Canal Project was
initiated.

41. The project is covered by item 9 in Appendia the Convention. Although the Bystroe
Canal already existed and therefore it could natdresidered as a new activity, the Committee
is of the opinion that according to the definitimit'Proposed activity” (as included in Article 1
(v)) the project falls under the scope of “majoacbe”. The Committee is of the opinion that for
the purpose of the procedures under the Conventiguarticular Article 2, paragraph 3, such an
activity includes not only construction but alseogtion and maintenance works.

42. The final opinion of the Inquiry Commission,docordance with Article 3, paragraph 7,
of the Convention, was that the project is likelyhewve a significant adverse transboundary
impact. In such a situation, the requirements efGlonvention do apply to the project and the
opinion of the Committee is that Romania should¢teasidered as the “affected Party”.

43. The final opinion of an inquiry commission isnatter of fact and takes effect
immediately; in particular the Convention does piavide for the Parties to “study” such an
opinion (see para. 5 above). The final opinionrofraquiry commission cannot be challenged
and should lead to notification if the opinionlst a significant adverse transboundary impact is
likely. The Convention requires notification aslgas possible and no later than when
informing the public of the Party of origin (Artel3, para. 1). If the public of the Party of origin
has already been informed about the proposed ggtikie notification should be sent
immediately.

44, The likelihood of a significant adverse tranghdary impact applies to both Phases | and
II, and the Inquiry Commission stated that in soespects the adverse transboundary impact of
Phase Il could be even greatér.

45. Phase | was authorized and largely implemeoééare the Inquiry Commission
concluded that the project was likely to have aisicant adverse transboundary impact.

46. The procedure for authorization of Phase Il ind@ted when establishment of the
Inquiry Commission had already been requested.

22 Report of the Inquiry Commission, p. 60.
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47. The Committee is of the opinion that the abiaets have a bearing on its findings
regarding the application of the Convention intielato Phases | and .

C. Phase |

48. The information provided shows that in relatiorPhase I, Ukraine did not follow the
requirements of the Convention in relation to aisguthe proper involvement of the Romanian
authorities and public in the respective EIA praged. In particular, Ukraine:

€)) Did not notify Romania as envisaged in Arti8lgaragraph 2;
(b) Did not submit information as envisaged in &ldi3, paragraph 5(a);

(©) Did not take steps to ensure, together with Ram that the Romanian public in
the areas likely to be affected was informed amipied with possibilities for making
comments, as required under Article 3, paragraph 8;

(d) Did not furnish, as envisaged in Article 4, gguaph 2, and Article 2, paragraph 3,
the EIA documentation to Romania before the dexigias taken (as the decision was
taken in April 2004, whereas the EIA documentati@s furnished on 5 August 2004);

(e) Did not take steps to arrange, together witmBaia, for the distribution of the
EIA documentation to the Romanian public as reguineder Article 4, paragraph 2;

() Did not enter into consultations with Romanancerning the potential
transboundary impact and measures to reduce omeliensuch impact, as required under
Article 5, and did not take steps to agree with Roia on a time frame for such
consultations, as also required under Article 5;

(9) Did not ensure that the final decision authiagamplementation of Phase | had
taken into account the outcome of the consultatwitis Romania, as required under
Article 6, paragraph 1;

(h) Did not provide Romania with the text of thedi decision authorizing
implementation of Phase |, along with the reaseksansiderations on which it was
based, as required under Article 6, paragraph 2.

49. The Government of Ukraine in some of the doaumsuggested that it was “aiming to
fulfil the provisions of the Convention” throughetlexchange of notes with Romatijavhile at
the Committee’s twelfth meeting it confirmed thiatvas not following the Convention due to its
initial conviction of the lack of a significant aeikse transboundary impact of the project.

50. The Convention does not clearly stipulate vanatthe legal consequences of the final
opinion of the Inquiry Commission, in particular @her it has a retroactive effect (a so-called

23 «Ukraine’s Report Materials” p. 7.
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ex tunceffect) or whether the obligations stemming frama Convention apply in such a case
only after the Inquiry Commission has found thewstlikely to have significant adverse
transboundary impacts (a so-caleednuncg or non-retroactive, effect), and whether the estu
for establishment of the Inquiry Commission has sugpensive effect in relation to an activity.

51. The Committee is of the opinion that, in theeaixe of clear legal grounds in the
Convention for acceptingx tunceffect, the final opinion of the Inquiry Commissishould be
understood as having onéx nunceffect.

52. The Convention did not clearly require impletagion of Phase | to be immediately
suspended as a result of the request for estaldishaf the Inquiry Commission in August
2004.

53. The immediate suspension of implementation lsawever, be invoked from the
objective and purpose of the Convention. As seirotlie Preamble and in Article 2, paragraph
1, the Convention is based on the principle of pnéton, which is well embedded into
international environmental I&#% Therefore, Ukraine should have taken all appeaprand
effective measures to, first of all, prevent a gigant adverse transboundary environmental
impact from the project. Indispensable to the pn¢ioa of such effects occurring in the case of
activities likely to have a significant adversensbhoundary environmental impact is the carrying
out the transboundary procedure under the ConveriBearing in mind that the final opinion of
the Inquiry Committee was that the project is kel have a significant adverse transboundary
impact, the Committee is of the opinion that, byptowuing the implementation of the project
after the matter had been submitted to the inquiogedure and without carrying out the
transboundary procedure, Ukraine defeated the baetpurpose of the inquiry procedure and
made it impossible to achieve its obligation toverg significant adverse transboundary
environmental impact from Phase | of the project.

54.  Atrticle 3, paragraph 1, of the Convention dapes that Parties shall notify any Party of a
proposed activity listed in Appendix | that is likeéo cause a significant adverse transboundary
impact. The Committee is of the opinion that, while Convention’s primary aim, as stipulated
in Article 2, paragraph 1, is to “prevent, reduoe @ontrol significant adverse transboundary
environmental impact from proposed activities”, @aelow likelihood of such an impact should
trigger the obligation to notify affected Partiesaiccordance with Article 3. This would be in
accordance with th&uidance on the Practical Application of the Esj@@mnvention paragraph

28, as endorsed by decision Ill/4 (ECE/MP.EIA/&@x V). This means that notification is
necessary unless a significant adverse transboyimdpact can be excluded.

55.  Acknowledging the likelihood of a “significaatlverse transboundary environmental
impact from proposed activities” for the purposdrafgering the Convention’s procedures

24 As the International Court of Justice put it, “Herisce of the general obligation of States to enthatactivities
within their jurisdiction and control respect theveonment of other States ... is now part of tbgpas of
international law” (Legality of the Threat or UsEMuclear Weapons, Advisory Opinion, Internatio@alurt of
Justice Reports 1996, para. 29) and “Vigilance @nedention are required on account of often irrside character
of damage to the environment” (Gabcikovo-Nagymdtogect (Hungary/Slovakia), Judgment, Internaticdbalirt
of Justice Reports 1997, para. 140).
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should be treated as willingness to cooperate thglParties concerned to “prevent, reduce and
control” such impact before the activity is autlzed. Thus, initiation of the transboundary
procedure under the Convention does not preverRdngy of origin from undertaking such
proposed activities after having carried out tl@sboundary procedure, provided that due
account is taken of the transboundary procedungsome in the final decision (Article 6, para.
1).

56. The information provided shows that after thguiry Commission delivered its final
opinion, and contrary to the conclusions in thevajogaragraphs, Ukraine did not notify
Romania immediately regarding Phase I, and som& was resumed on Phase |.

D. Phase Il

57. The information provided shows that Ukrainet seformal notification to Romania in
April 2007, more than 10 months after the Inquign@nission delivered its final unanimous
opinion in July 2006.

58. The notification of April 2007 was not onlyéatbut also did not meet all the
requirements of Article 3, paragraph 2; in par@eult did not properly indicate the nature of the
possible decision. The Committee also noted theanttification was not made in accordance
with decisions I/3 and 1/4 (ECE/MP.EIA/2, annexBsahd IV, respectively).

59. The information provided shows that, after ltiguiry Commission delivered its final
opinion, decision-making procedures concerning Eliasere carried out with the decision on
the conclusion of the State ecological examinabieimg taken in October 2006 on the basis of
EIA documentation that denied a significant advéraesboundary impact.

60. The Committee is of the opinion that immediatdter the final opinion of the Inquiry
Commission was delivered, the authorization fordehashould have been suspended until:

€)) Romania is given proper possibility to subnoinenents, in particular regarding
potential transboundary impact to be assesseci&th documentation;

(b) The public in Romania is given an opportungydeliver its comments;

(© Proper consultations between Ukraine and Romamnithe basis of the EIA
documentation have taken place.

61. The above procedures envisaged by the Convesttiould precede the final decision on
the proposed activity. The Committee is of the apirthat, while the Parties are free to decide
which of the multitude of decisions required withineir regulatory framework should be
considered final for the purpose of the Conventtbair discretion in this respect is limited to
those decisions that in real terms set the enviesriah conditions for implementing the activity.
In this respect, the Committee doubts whether dustbn of the local authorities in Ukraine
may significantly vary from the preceding respeetilecisions taken by the central authorities.
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62. The Committee notes a positive approach amdtefdf the Government of Ukraine to
undertake consultations with the Romanian publit @umthorities.

IV.  FINDINGS

63. Having considered the above, the Committeetadbp following findings with a view
to bringing them to the attention of the Meetinglod Parties for formal adoption in accordance
with paragraph 13 of the appendix to decision IlI/2

64. The provision in the Constitution to directlypdy international agreements (see para. 31
above) is considered by the Committee as beindfinmnt for proper implementation of the
Convention without more detailed provisions in kbgislation. In particular, the national
regulatory framework should clearly indicate:

€)) Which of the decisions for approving the atiga should be considered the final
decision for the purpose of satisfying the requeats of the Convention;

(b) Where in the decision-making process therepkaee for a transboundary EIA
procedure and who is responsible for carrying ttand by which means.

65. The information provided by the delegation &fd&ine leads the Committee to conclude
that Ukraine has established a domestic EIA sysbeinthat Ukraine does not comply fully with
Article 2, paragraph 2, of the Convention becatsees not provide sufficiently clearly in its
regulatory framework the information referred tqeragraph 59.

66. Furthermore, Ukraine has not implemented dassl/3 and 1/4 taken by the Meeting of
the Parties.

67. In the absence of an adequate regulatory framew is particularly important that
officials are sufficiently aware of the obligatiostemming from the Convention. However, the
information provided by the delegation of Ukrairid dot convince the Committee that these
obligations are sufficiently understood by all oféils in Ukraine involved in the transboundary
EIA procedure and related decision-making.

68. Further to paragraph 38 above, the Committeensinced that immediately after the
final opinion of the Inquiry Commission was deliedr the transboundary procedure for this
project should have been initiated with the sendiftie notification according to Article 3,
paragraph 2, of the Convention.

69. In relation to Phase I:

€)) The Committee finds that the fact of authogzamd implementing Phase | cannot
be considered as being in clear non-compliance thghiConvention at the time of the
decision-making, because Ukraine assumed thatrtdjegb was not likely to have a
significant adverse transboundary impact;
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70.

71.

(b) However, the Committee is of the opinion thathe light of the reasons stated in
paragraph 48 above, Ukraine should have suspehéguataject, including its
maintenance and operation (see para. 36 abovexdnately after Romania requested
the establishment of the Inquiry Commission in Astg2004. Further, with the final
opinion of the Inquiry Commission (see para. 4 a)pthe project, including its
maintenance and operation, should have continubd suspended pending the
completion of the procedures under the Convention;

(c) Further to paragraph 38 above, the Committegsfihat not notifying Romania
immediately after the final opinion of the InquiBommission should be considered as
non-compliance with the Convention.

In relation to Phase Il of the project:

€)) The Committee finds that, by failing to timelgd sufficiently notify Romania
after the final opinion of the Inquiry Commissidgkraine was not in compliance with its
obligations under Article 3 of the Convention;

(b) The Committee finds that Ukraine cannot be m®red as being in non-
compliance with the Convention:

) As long as the final decision regarding Phise not taken; and
(i) As long as before the final decision regagdfPhase Il is taken all the
necessary steps envisaged by the Convention dogvéml, in particular:

a. EIA documentation is prepared following all tegquirements of
Appendix Il including properly addressing transbadary impacts;

b. Romania is given a proper possibility to subtoinments on the
EIA documentation;

C. The public in Romania is given an opportunitglédiver its
comments;

d. Proper consultations between Ukraine and Rontakeplace

concerning, inter alia, the potential transboundamyact of the proposed
activity and measures to reduce or eliminate ifsaat; and
(i) If Ukraine, subsequently to the steps in):(ii

a. Submits the final decision to Romania, havikgtedue account
of the comments so received;
b. If then requested by Romania, determines togetlie Romania

whether to carry out a post-project analysis.

Ukraine, despite the pending procedure befedrmplementation Committee and

despite a clear indication included in the draftlfngs and recommendations, did take the final
decision on Phase Il without taking all necess&psenvisaged by the Convention, in
particular:

€)) EIA documentation had not been prepared folgyvall the requirements of
Appendix Il, including properly addressing transbdary impacts;
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(b) Romania had not been given a proper possiltdisubmit comments on EIA
documentation described in item (a);

(c) The public in Romania had not been given sigffitopportunities to deliver its
comments;

(d) Proper consultations between Ukraine and Roandidli not take place
concerning, inter alia, the potential transboundamyact of the proposed activity and
measures to reduce or eliminate its impact.

72.  Although Ukraine did submit the final deciskmnRomania, Ukraine could not take due
account of the comments by Romania further to papg65 bis, items (b), (c) and (d).

73. By failing to take the above steps, Ukraine waisin compliance with its obligations
under Articles 2, 3, 4, 5 and 6 of the Convention.

V. RECOMMENDATIONS
74. The Committee recommends that the MeetingePirties:

€)) Endorse the findings of the Implementation Cotte®m that Ukraine has been in
non-compliance with its obligations under the Cartian, in particular Articles 2, 3,4, 5
and 6;

(b) Urge the Government of Ukraine to suspend ithed tlecision of 28 December
2007 concerning the implementation of the projectitie Danube-Black Sea Deep-Water
Navigation Canal in the Ukrainian sector of the Dia@ Delta, and not to implement
Phase Il of the project before applying fully theypsions of the Convention to the
project, taking into account the findings of theplementation Committee, and to report
to the Implementation Committee at its fifteenthetingg (October 2008) and subsequent
meetings if necessary;

(c) Decide to issue a caution to the Governmettlkohine;

(d) Request the Government of Ukraine to ensureitthéegislation and
administrative measures are able to implement takyprovisions of the Convention,
and agree to support the Government of Ukrainberundertaking of an independent
review of its legal, administrative and other measuo implement the provisions of the
Convention for consideration by the Implementat@mmmittee in the first half of 2009.
This independent review shall be undertaken byrstant to be nominated by the
Committee and financed from the budget of the Cotige;

(e) Request the Government of Ukraine to submiihéolmplementation Committee,
by the end of 2009, a strategy taking into acctlmtefforts by the Government of
Ukraine to implement the provisions of the Convemtand based on the outcome of the
independent review, including its time schedule &aohing and other actions to bring
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about compliance with the Convention, and thereaégort to the Committee on the
implementation of the strategy;

() Request the Implementation Committee to repmthe fifth meeting of the
Parties on the strategy and its implementationtartvelop, if appropriate, further
recommendations to assist Ukraine in complying wglobligations under the
Convention;

(9) Invite the Government of Ukraine to enter inggotiations with its neighbouring
Parties to cooperate in the elaboration of bilht@gaeements or other arrangements, in
order to support further the provisions of the Gamtion as set out in Article 8, and to
seek advice from the secretariat. The Governmebikadine is invited to report on the
progress made regarding the elaboration of suakeaggnts, particularly with Romania,
to the Implementation Committee by the end of 2840 to the fifth meeting of the
Parties.
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Annex |l

Implementation Committee’s findings and recommendabns further to a Committee
initiative on Armenia

l. INTRODUCTION — THE COMMITTEE’S PROCEDURE

1. Decision IllI/1 on the review of implementatioasvbased on national responses to a
guestionnaire on Parties’ implementation of the @mtion. The Implementation Committee
considered compliance issues identified throughe#t@mination of the review of

implementation appended to decision IlI/1, inclydissues concerning the legal implementation
of the Convention in Armenia.

2. As a result of this examination the Committerad into correspondence with Armenia
to clarify its responses to the questionnaire. Thisespondence culminated in a letter from
Armenia dated 18 October 2006 (ECE/MP.EIA/WG.1/2@0para. 10). The Committee noted
that Armenia, in its letter, had not made a subimisgegarding its own compliance, but was
seeking the assistance of the Committee in implémgthe Convention. At its eleventh
meeting (13—-14 February 2007), the Committee degcidiile making reference to paragraph 6
of the appendix to decision 111/2, to respond gusly to the request from Armenia and to
explore possibilities to provide technical advicgdview the Armenian current and draft future
legislation on Environmental Impact Assessment {jEhPAMore detail, with reference to
paragraph 7 and subject to paragraph 11 of thenalppeo decision Il1/2.

3. With the assistance of the Organization for 8gcand Cooperation in Europe, and
through the Environment and Security Initiativeclstechnical advice was provided by a
consultant in September 2007.

4. At its thirteenth meeting (30 October—1 Novemd®@07), the Committee considered a
report by the consultant, which formed the maind#s the Committee’s deliberations.

5. The Committee drafted findings and recommendatand sent them to the Government
of Armenia further to paragraph 9 of the appendigécision I1I/2. At its fourteenth meeting
(15-17 January 2008), the Committee finalizedindihgs and recommendations taking into
account representations received from Armenia.

6. The Committee welcomes the cooperative spitit wihich the Government of Armenia
worked with the Committee in its deliberations ba matter, and hopes that this will encourage
similar approaches by other Parties to strengthein tompliance with the provisions of the
Convention.
. SUMMARY OF FACTS, INFORMATION AND ISSUES
A. Introduction

7. The legal and administrative framework for EmPAArmenia had existed since 1995 and
included the main procedural elements of EIA.
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8. Armenia acceded to the Convention on 21 Febriia@y .

9. A new draft Law on State Environmental RevieleR$ had been proposed to improve
the legal and administrative framework for EIA inmdenia. The draft Law would establish a
new legal framework for both EIA and Strategic Eomimental Assessment (SEA) processes.

10.  With regard to the transboundary EIA procedbath the current Law and the draft Law
refer mostly to applicable international instrungerithe draft Law also envisages, for every
proposed activity likely to have a significant atheetransboundary impact, an ad hoc procedure
to be established in accordance with Armenia’sriv@Bonal agreements.

B. Review of existing legislation

11. The process of SER as well as that of 1A Armenia is regulated primarily by the Law
on Environmental Impact Expertise, adopted in 19%#s Law regulates the legal, economic
and organizational basis for expertise (or reviefithe environmental impact of proposed
activities and concepts. The main goal of the Latoiregulate proposed activities that are likely
to have an environmental impact.

12.  According to the Law on Environmental ImpacpErtise, the expertise process consists
of several stages. The proponent develops and $sipneliminary documentation on the
proposed activity to the Ministry of Nature Protentfor review. The Ministry takes a decision
about the necessity of carrying out the environm@lantpact expertise. If an expertise is
necessary, the proponent prepares the EIA docutiemend submits the required
documentation to the Ministry for the expertise.

13. During the examination of documentation foregosed activity, the State non-
commercial organization “Environmental Expertiseflects opinions of interested state bodies
(e.g. the Ministries of Urban Development, HeaRgriculture, Transport, Economic
Development and Trade and the municipalities) aaghdments of the Ministry of Nature
Protection, and solicits professional conclusiongf certified experts in order to make a
professional decision. “Environmental Expertisesidordinate to the Minister of Nature
Protection; it organizes environmental impact etiperactivities and prepares draft expertise
conclusions. On the basis of received documentati@ndraft conclusion is prepared and
presented to the Ministry of Nature Protectiondmcussion. It is then transferred to the
Minister for approval.

14. The Law provides for public participation withdifferent stages of the procedure.

15. The Law foresees adoption of a number of impleimg regulations, some of which
have not been adopted including a procedure onghbarings.

% The anglicized Russian acronym for EIA is OVOS.
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16. The Law, in its Article 5, paragraph 1, implaedefinition of impact by requiring
prediction, description and assessment of posdilbdet and indirect impacts of a planned
activity on:

(@) Climate conditions, flora and fauna, individel@ments of ecosystems, their
interrelations and stability, specially protectedural areas, landscapes,
geomorphological structures, air, surface and giomaters, and soil;

(b) The health and well-being of the population;

(c) The environment of settlements;

(d) Use of natural resources;

(e) Historical and cultural monuments.
Transboundary issues

17.  Article 14 of the Law, entitled “Expertise aftavities having transboundary impacts”,
stipulates that the drafting of expertise conclasiby the authorized body, regarding a proposed
activity with environmental impacts outside thedens of Armenia, shall be guided by the
requirements of international treaties adopted byéehia and that the expertise conclusions
shall be approved by the Government of Armenia.

18.  According to Article 6 of the Constitution ofAenia, international treaties ratified by
Armenia are integral parts of the national legaltesn, and have supremacy over national laws.

19. The Law on Environmental Impact Expertise has more reference to provisions on
transboundary EIA regarding the deadline for isguire Environmental Impact Expertise
conclusion. Article 11, paragraph 2, allows extensf the deadline for issuing of the
conclusion if this is required according to Artidé.

C. Draft Law

20. The draft Law on SER would establish a newllagd administrative framework for
EIA and SEA in Armenia and, after its adoptionintended to replace the Law on
Environmental Impact Expertise and its implementiegulations.

Transboundary issues

21. The draft Law provides measures to identifpgmundary impact and formally
acknowledge this fact. For the rest of the procedilre draft Law merely refers to applicable
international instruments.

22. The article of the draft Law entitled “Reviewtbe Fundamental Document and the
Proposed Activity with Likely Transboundary Impastates that, in case of likely transboundary
impact on another country, the SER of the fundaaietdcument or the proposed activity shall
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be carried out in accordance with internationakagrents of Armenia. For every case of a
transboundary impact of the fundamental documeptaposed activity, the Government of
Armenia shall adopt a procedure of SER in accorelavith international agreements of Armenia
and this Law. The decision on the fundamental dentrand the proposed activity with likely
transboundary impact shall be made by the Goverhofelwymenia with consideration of the
SER conclusion.

23. In comparison with the current Law on Enviromta¢ Impact Expertise the draft Law on
SER has fewer procedural provisions. For some E$fie@s (e.g. public participation and
development of EIA documentation), the draft Lavesloot envisage all the necessary details,
but expects implementing regulations to do so witine year of adoption of the Law. No such
implementing regulations had been drafted by then@dtee’s thirteenth meeting. However, in
the representations to the Committee provided byekia in response to the draft findings and
recommendations, Armenia indicated that the drgftihimplementing regulations on public
participation was ongoing. However, the draft regjohs were not made available to the
Committee.

llIl.  CONSIDERATION AND EVALUATION

24. Compliance concerns both legal implementatrah@actical application. In this
instance, and in the absence of practical expezighe Committee has examined the legal
implementation of the Convention, particularly wiggard to its Article 2, paragraph 2.

25. The Committee considers that the lack of soreqalural provisions and some
implementing regulations, as well as insufficieabtrol mechanisms, may reduce the
effectiveness of the existing EIA legislation andynexplain in part the reported lack of practical
experience with EIA.

26. There are some concerns regarding the adeghdoy draft Law, especially with respect
to the transboundary procedure. For some othergdées (see para. 23 above), the draft law
does not envisage all the necessary details, p#otx implementing regulations to do so.

IV.  FINDINGS

27. Having considered the above, the Committeetadbp following findings, with a view
to bringing them to the attention of the Meetinglod Parties.

28. The provision in the Constitution to directjypdy international agreements is considered
by the Committee as being insufficient for propapiementation of the Convention without
more detailed provisions in the legislation.

29. Furthermore, the Committee is not convinced e current EIA framework would be
capable of identifying activities likely to havesggnificant adverse transboundary impact that
would trigger the transboundary EIA procedure emyesl by the Convention. Nevertheless, the
current Law, which provides more procedural pravisi, seems better able to implement EIA
for projects as foreseen by the Convention tharlth& Law on SER.
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30. The Committee considered that the followingarare insufficiently addressed or are
unclear:

€)) The situation in which Armenia is the affeckatty, particularly regarding the
reception of a notification and of EIA documentatias neither the current legislation
nor the proposed draft Law appear to address ithigt®n;

(b) Identification of the responsible authorities;

(© Sending a notification as a Party of origin;

(d) The detailed content of the EIA documentation;

(e) Sending the EIA documentation;

() Consultations;

(9) The procedure for public hearings, althoughisisee of regulations in this regard
is envisaged by the current Law;

(h) Timeframes for public participation and modaktof participation at different
stages;

0] The definition of impact, which in the currelmw is not in line with that in the
Convention, but may be resolved by definitionshia proposed draft Law.

31. The Committee is of the opinion that proceddifiérences between EIA and SEA imply
that separate provisions on EIA and SEA are prbferand that the same provisions should not
attempt to address both issues.

32. The Committee is also of the opinion that detafi the EIA procedure, for example
regarding public participation, should rather beluded in the legislation than left for
implementing regulations.

V. RECOMMENDATIONS
33. The Committee recommends that the MeetingePirties:

€)) Endorse the findings of the Implementation Cotta®a regarding Armenia;

(b) Request Armenia to revise its legislation in@dance with the Committee’s
findings to ensure full implementation of the Contien;

(c) Include in the workplan an activity supportidagmenia through technical
assistance in drafting the necessary legislatibis fechnical assistance shall be
undertaken by a consultant to be nominated byrtipgeimentation Committee and
financed from the budget of the Convention;
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(d) Welcome Armenia’s plan to carry out a pilot jexd on transboundary EIA and to
elaborate a bilateral agreement to support impléatien of the Convention, further to
the outcome of the capacity-building workshop helierevan in September 2007,

(e) Request Armenia to report to the ImplementaGommittee by the end of 2009
on actions taken to implement the above recommenrdat
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Annex Il
Report on the activities of the Implementation Comnttee
l. INTRODUCTION
A. Membership and meetings of the Implementation @mmittee

1. The members of the Committee and the Partigsrdpesented were: Armenia (Ms.
Margarita Korkhmazyan); Croatia (Mr. Nenad Mikulieplaced by Ms. Vesna Montan at the
twelfth meeting); Finland (Ms. Seija Rantakalli®@ermany (Mr. Matthias Sauer); Kyrgyzstan
(Ms. Gulfiya Shabaeva, replaced by Ms. Tatianadvidkat the twelfth meeting and by Mr.
Kubanychbek Noruzbaev at the thirteenth and foanttemeetings); Poland (Mr. Jerzy
Jendroska); Slovakia (Mr. Tomé&®rnohous); and The former Yugoslav Republic of Macga
(Ms. Menka Spirovska, until and including the eletvemeeting, replaced by Ms. Daniela
Stefkova prior to the fourteenth meeting).

2. The third meeting of the Parties appointed MmtBkallio as Chair of the Committee.
The Committee nominated Ms. Spirovska as its VibaiC

3. The Committee met nine times in the period betwie third and fourth meetings of the
Parties: from 3 to 5 November 2004 in Geneva (MRINBIG.1/2005/3); on 3 and 4 March 2005
in Helsinki (MP.EIA/WG.1/2005/4); on 14 and 15 Naowieer 2005 in Geneva
(ECE/MP.EIA/WG.1/2006/3); from 6 to 8 February 20065eneva
(ECE/MP.EIA/WG.1/2006/4); on 9 and 10 October 2008erlin

(ECE/MP.EIA/WG.1/2007/3); on 13 and 14 February200Skopje
(ECE/MP.EIA/WG.1/2007/4); from 26 to 28 June 208 Geneva (ECE/MP.EIA/2008/1); from
30 October to 1 November 2007 in Geneva (ECE/MPEB8/2); and from 15 to 17 January
2008 in Geneva (ECE/MP.EIA/2008/3).

4. Both the workplan (appended to decision I11/8) dudget (appended to decision 111/10)
specified that the Committee should meet six timeke period between the third and fourth
meetings of the Parties. The Committee agreed &t orethree further occasions, taking into
account the postponement of the fourth meetingseParties from 2007 to 2008 and the need
to consider a submission by Romania, and havingreddunding from Parties represented by
members of the Committee.

5. Reports of the Committee’s meetings were madédable to the Working Group on
Environmental Impact Assessment (EIA) and are egfeed in this report.

B. Activities assigned to the Committee

6. In the workplan appended to decision 111/9 oa #uoption of the workplan up to the
fourth meeting of the Parties, the Meeting of theties assigned to the Committee certain items
of an activity on compliance with and implementataf the Convention. The workplan

specified the following method of work, reflectedthe structure of the present report:
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€)) Consideration by the Committee of received dampe submissions (see chapter

I1);
(b) Examination of the Committee’s structure andctions (see chapter 1V);

(c) Report on the Committee’s activities to therftbumeeting of the Parties (the
present report);

(d) Examination of the outcome of the first revieikmplementation (see chapter
V);

(e) Preparation of a revised and simplified questare (see chapter VI).
7. The Committee undertook the items above withstiport of the secretariat.
Additionally, the workplan included the followingdt were assigned to the secretariat, but

progress was followed up on by the Committee:

(@) Distribution of the questionnaire to the Partie the Convention for them to
complete and return (see Part VI);

(b) Preparation of a draft review of implementat{sae chapter VI).

8. Besides these requirements in the workplanCtiramittee addressed the following
iIssues, among others, as reported below:

€)) Committee initiative (further to para. 6 of tGiemmittee’s structure and
functions)

(b) Encouraging Parties to bring issues concerttieg own compliance before the
Committee (further to para. 1 of decision 111/2);

(c) Public involvement in the activities of the Camittee (further to para. 5 of
decision 111/2);

(d) Criteria for dealing with information other thaubmissions by Parties (further to
para. 7 of decision 111/2);

(e) Membership of the Committee when consideringfenarelated to the Protocol
on Strategic Environmental Assessment (SEA) (furtbgara. 7 of decision 111/2);

() Addressing compliance issues in the intersesgiperiod;
(9) Operating rules;

(h) Other multilateral environmental agreements Adfproviding for
transboundary EIA.
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9. Item (a) above is covered in chapter Il belttems (b) to (g) above are addressed in
chapter IV below on the examination of the Commaitestructure and functions. Item (h) above
is addressed in chapter VII below.

10. In addition, the Committee contributed to dotisions proposed for adoption at the
fourth meeting of the Parties to the Convention:

(@) On adoption of the workplan (ECE/MP.EIA/WG.10Z@3, para. 29);

(b) On the review of compliance, to which the prégeport is annexed
(ECE/MP.EIA/WG.1/2007/3, para. 28, and ECE/MP.EIA2V¥/2007/4, para. 19);

(c) On the review of implementation (ECE/MP.EIA/W@007/3, para. 27, and
ECE/MP.EIA/WG.1/2007/4, para. 20).

Il. SUBMISSIONS BY PARTIES

11. Paragraph 5 of the Committee’s structure andtfans provides for submissions by
Parties.

12. Romania made a submission to the Committeedegpthe compliance of Ukraine with
its obligations under the Convention with respedhie Danube-Black Sea Deep-Water
Navigation Canal in the Ukrainian sector of the Diae Delta (the “Bystroe Canal Project”). The
Committee prepared findings and recommendationbduto the submission
(ECE/MP.EIA/2008/6). Regarding the inquiry procesluand in light of the submission by
Romaniathe Committee recommended that all Parties immedialy notify other concerned
Parties following a positive conclusion of an inquy commission

13. There were no submissions by Parties regattigigown compliance.
lll.  COMMITTEE INITIATIVE

14. Paragraph 6 of the Committee’s structure andtfons provides for a Committee
initiative. On the basis of the previous reviewraplementation (chapter V below), the
Committee considered supporting the strengthenidgmenia’s capacities to comply with its
obligations under the Convention. The Committe@ared findings and recommendations
further to its initiative on Armenia (ECE/MP.EIA/@Q8/7).

IV.  EXAMINATION OF THE COMMITTEE’S STRUCTURE AND FU NCTIONS

15. In paragraph 5 of decision 111/2 on the revigixompliance, the Meeting of the Parties
decided to keep under review and develop if necgska structure and functions of the
Committee. In addition, in paragraph 7 of the sa®asion, the Meeting of the Parties requested
the Committee to consider developing criteria fealthg with information other than
submissions from Parties and proposals on memipeoiihe Committee when considering
matters under the Protocol on SEA. The issuesdaisthese two decisions, together with other
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procedural issues identified by the Committee (s@@.8 above), are addressed in this chapter
of the report.

A. Encouraging Parties to bring issues concerninghieir own compliance before the
Committee

16. The Committee noted that in paragraph 1 ofsilewilll/2, the Meeting of the Parties
encouraged Parties to bring issues concerning teircompliance before the Committee. The
Committee understood that the Meeting of the Partished to encourage Parties to seek
assistance with their implementation of and conmgléawith the Convention through the
Committee’s function provided in paragraph 5(bjhedf description of its structure and functions.

17. The Committee noted that Parties might prefenake such a submission rather than be
the subject of a submission by another Party @ Gbmmittee initiative. In addition, such a
submission might be a channel for receiving expelp. The Committee identified other
remedial measures that might be offered (ECE/MP\&HKA.1/2006/3, para. 29).

18. Further, the Committee considered that, by gimgnparagraph 5 (b) of the description of
its structure and functions, the Meeting of thetiBamight be able to encourage Parties to make
submissions regarding their own compliance withrtbbkligations under the Convention. There
should be a clear inducement to Parties to makie sulsmissionsThe Committee concluded

that it would therefore wish to come back to this ratter in the light of any experiencewith

the activity on country-specific performance revsetivat it proposed be included in the draft
decision on the adoption of the workplan (ECE/MR/RVYG.1/2007/4, para. 17).

B. Public involvement

19. In discussing public involvement in its worketCommittee took into consideration the
discussion on public participation included in teport of its third meeting
(MP.EIA/WG.1/2003/8, chapter 1l) and the advicelod Working Group on EIA on the criteria
for dealing with information other than submissidrsn Parties (see section C below). The
Committee recalled that it had:

(@) Requested the secretariat to make publiclylawai on the Convention website
the provisional agendas of Committee meetings heaorrespondence regarding the
specific compliance issues presented in chaptsestion B, below;

(b) Not received any requests for participatiotsrmeeting from the public since the
third meeting of the Parties.

20. The Committee also examined material providethb secretariat to the Aarhus
Conventiofl®, and took note of experience of public involvemender other MEAs. The
Committee agreed not to propose amendments ttruistigre and functions in the light of its

%6 The Convention on Access to Information, Publictiegration in Decision-making and Access to Justice
Environmental Matters.
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current experience in public involvement. Howetke, Committee wished to continue keeping
this matter under review in the light of future erpnce (ECE/MP.EIA/WG.1/2007/4, para. 16).

C. Criteria for dealing with information other than submissions from Parties

21. The Committee saw that the development ofr@ifer dealing with information other
than submissions from Parties was linked to itsréisonary function of Committee initiative,
defined in paragraph 6 of the description of itacure and functions, and this function was
potentially linked in turn to its examination ofexgific compliance issues identified in the
previous review of implementation (ECE/MP.EIA/W@Q06/3, para. 13). The Committee also
took note of the reports of its previous meetingghis regard (notably in MP.EIA/WG.1/2004/4,
para. 7).

22. The Committee considered and identified a nurabpossible sources of information by
which the Committee might become aware of possiblecompliance by a Party. It also
considered and identified a number of possiblegatfor starting a Committee initiative. The
Committee drafted proposals for possible sourcdscateria, sought and accepted the advice of
the Working Group on EIA on the proposals, and ipocated the amended proposals in the
proposed operating rules annexed to the draft ibecen the review of compliance to be
considered by the fourth meeting of the PartiesEfBP.EIA/WG.1/2006/2, para. 9, and
ECE/MP.EIA/WG.1/2007/3, para. 7).

D. Membership of the Committee when considering ma&trs under the Protocol on
Strategic Environmental Assessment

23. The Committee discussed proposals regardinmémbership of the Committee when
considering matters under the Protocol on SEA #fieffirst meeting of the Parties to the
Convention serving as the Meeting of the PartighédProtocol. In this regard, the Committee
worked with a small working group, comprising theatations of Germany, the Netherlands
and the United Kingdom, established by the Meetihthe Signatories of the Protocol. The
Committee member representing Germany was alsagbereof the small working group and
so acted as a link between the two bodies (ECE/MEG.1/2007/3, para. 22, and
ECE/MP.EIA/WG.1/2007/4, para. 17). The Working Geaan EIA, at its tenth meeting,
supported the resulting proposal by the small grouguding a draft decision addressing the
composition of the Committee when considering matteder the Protocol
(ECE/MP.EIA/WG.1/2007/2, para. 35 and annex).

E. Addressing compliance issues in the intersessmrperiod

24. The Committee discussed an informal paper,guegpby the United Kingdom for the
Working Group on EIA, regarding the frequency diie meetings of the Parties. The
Committee considered that it could adjust as reguio whatever frequency or level of meetings
of the Parties was decided on. However, the lottgemterval between meetings of the Parties,
the greater would be the delay before the MeetfrigeParties could adopt the Committee’s
draft recommendations regarding compliance withGbavention. A longer interval would also
further delay the examination of the Committeejsoreé on the prior review of implementation.
On the other hand, a longer interval would progdeater continuity in the Committee’s
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membership (ECE/MP.EIA/WG.1/2006/4, para. 35). Toenmittee agreed to recommend
addressing this issue in the proposed operatirgg mnexed to the draft decision on the review
of compliance to be considered by the fourth meetiinthe Parties.

F. Operating rules

25. The Committee considered that paragraph 5@sida 111/2 provided the mandate for
the development of operating rules that could mtewpractical arrangements for the conduct of
the Committee’s meetings (ECE/MP.EIA/WG.1/2006/ap 28). The Committee therefore
drafted such rules and decided to ask the MeefitigeoParties to approve the draft operating
rules as a separate legal document (ECE/MP.EIA/M2BQb6/4, para. 28). The Committee also
sought the advice of the Working Group on EIA oa thandate for developing such rules and
whether and how they required adoption. The Workémgup on EIA advised that a legally
sound and evidence-based justification was reqdicedroposing operating rules
(ECE/MP.EIA/WG.1/2007/3, para. 23). The Committeevded such a justification in a
preambular paragraph to the proposed operating.rtitee Working Group subsequently
welcomed the draft operating rules, while providangeriod for detailed comments by
delegations (ECE/MP.EIA/WG.1/2007/2, para. 15)snoh comments were received. The
proposed operating rules are annexed to the deafsidn on the review of compliance to be
considered by the fourth meeting of the Parties.

V. EXAMINATION OF THE OUTCOME OF THE FIRST REVIEW O F
IMPLEMENTATION

A. General compliance issues

26. Taking note of paragraph 5 of decision Ill/1tbe review of implementation, the
Committee discussed general compliance issuestespiorthe previous review of
implementatiof’. The Committee decided that general complianaeesas well as possible
remedies should be reported to the Working Grouglénfor possible action within the
framework of the workplan, to be put forward foloatlon by the fourth meeting of Parties
(ECE/MP.EIA/WG.1/2006/3, para. 12). Further, ther@aittee agreed that general compliance
issues and possible recommendations should aladdressed in the present report
(ECE/MP.EIA/WG.1/2006/4, para. 19); such recomméoda are indicated in bold in this
section.

27. Members of the Committee were each assigneduager of the first review of
implementation. These were examined to identifyspgade general compliance issues, referring
also to decision 1ll/1, paragraph 3, and initiajgastions by the secretariat. The Committee then
discussed the reports of the individual memberssanghade the following recommendations.

%" The full 2003 review of implementation is availabkehttp://www.unece.org/env/eia/review2006.htm
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1. Notification

28. The Committee examined compliance issues cetatthe implementation of the
Convention’s notification requiremeniBhe Committee recommended that each Party

€)) Clarify the timing of notification in bilateral and multilateral agreements or
directly bilaterally and multilaterally , noting that Parties send the notification at
different stages in their EIA procedure and rengllArticle 3, paragraph 1 (“as early as
possible and no later than when informing its owblg about the proposed activity”);

(b) Inform the secretariat of any necessary changes the information on the
points of contact presented on the Convention’s welie (further to decision 1/3)
(ECE/MP.EIA/WG.1/2006/4, para. 13 (a)), so as teuee notifications are correctly
addressed;

(© As a Party of origin, consult potential affected Peies early as to whether
notification was necessary, in order to avoid proldms when a notification comes at
a very late stage in the proceduréECE/MP.EIA/WG.1/2007/3, para. 13);

(d) As a Party of origin, send the notification both bypost and by electronic
means taking into account the legal limitations on ¢élenic communications in some
countries (ECE/MP.EIA/WG.1/2007/4, para. 28);

(e) As a Party of origin, specify a reasonable time frnae for a response to a
notification (Art. 3.2(c)) and, as a matter of goodpractice, request an
acknowledgement of the notification(ECE/MP.EIA/WG.1/2006/4, para. 13 (b));

() As an affected Party, always respond within the defline specified in a
notification (Art. 3.3) (ECE/MP.EIA/WG.1/2006/4, para. 13 (¢));

(9) As a Party of origin, and as a matter of good pradte, take action to confirm
that the notification has been received before assung that the lack of a response
indicates that an affected Party does not wish toasticipate
(ECE/MP.EIA/WG.1/2006/4, para. 13 (d)).

2. Preparation of the environmental impact assessmedocumentation

29. The main compliance problems identified wehe:time required for a response from the
affected Party to a notification; and the adequzfdje content of the EIA documentation in
terms of whether the information met the need$efdaffected Party and whether it was in line
with the Convention. The Committee agreed thatdlpesblems might lead to delays for the
Party of origin and the project proponent, as &sllimiting public information in the affected
Party, and that Parties might need guidance ontbawercome the problems
(ECE/MP.EIA/WG.1/2006/3, para. 10jhe Committee recommended that

(@) A workshop be provided in the workplan for the exclange of good practices
in legal measures to implement the provisions of thConvention
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(b) Concerned Parties maximize direct contact betweerém to resolve timing
problems, for example, by verifying that the documatation had been receivede.g.
by requesting acknowledgement);

(c) Parties, as a Party of origin, make early contact #h the affected Party
regarding the content of the documentation might hip avoid serious difficulties
later in the transboundary EIA procedure, including the provision of effective
public participation and reasonable time frames. Casultation might also be used to
resolve perceived problems with the EIA documentatin;

(d) Parties ensure that the EIA documentation meets theequirements of
Appendix Il to the Convention and, as a matter of god practice, is of sufficient
quality (ECE/MP.EIA/WG.1/2006/4, para. 18). The documeateshould properly
address issues that the affected Party identifieesponse to the notification, if they are
reasonable and based on Appendix II.

3. Transfer and distribution of the environmental impact assessment documentation

30. Based on the very limited number of answetkitpart of the questionnaire, the
Committee examined timing and organizational proislevith the transfer and distribution of
the EIA documentation, and highlighted difficultigh Article 4, paragraph 2, of the
Convention. The secretariat noted that difficultieth this provision had also been identified in
the guidance on public participation (decision8Jllappendix)The Committee recommended
that this provision be addressed in bilateral and rualtilateral agreements, and agreed that
interpretative guidance might be required(ECE/MP.EIA/WG.1/2006/3, para. 11).

4. Public participation

31. The Committee examined general compliance ssmlated to public participation. The
Committee recognized that Parties had experienigicutties regarding joint responsibility for
organizing public participation (“the concernedties” in Art. 3, para. 8, and Art. 4, para .2),
and noted that public participation is an integrait of transboundary EIA‘he Committee
therefore urged Parties to clarify responsibilitiesregarding public participation case by

case and in bilateral and multilateral agreementstaking into account the guidance on public
participation in transboundary EIA (decision lll&hpendix, particularly section 2.5). The
Committee agreed to give particular attention tbligyparticipation when it examines the next
review of implementation (ECE/MP.EIA/WG.1/2006/4rp. 16).

5. Consultation

32. The Committee discussed possible non-complianceuss related to consultation
(Art. 5), emphasizing the need to clarify practicalarrangements case by case and in
bilateral and multilateral agreements The Committee agreed to also give particulanstia
to consultation when it examines the next reviewrgdlementation
(ECE/MP.EIA/WG.1/2006/4, para. 17).
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0. Final decision

33. The Committee then examined general compligastees related to the final decision
(Art. 6). The Committee concluded that there wesg dlifficulties with the implementation of
this provision, though Parties perhaps needed p@eice in its application. It was noted that it
was difficult to assess the influence of EIA onidem-making (ECE/MP.EIA/WG.1/2007/3,
para. 14).

7. Research programmes

34. Finally, the Committee discussed general campk issues related to research
programmes (Art. 9). It observed that there hadlweey little experience in implementing this
provision.The Committee agreed that Parties should be urgeatshare research resultsnot
only from research into transboundary EIA but dtem research in connection with national
EIA that could also be useful to others in the steoundary context, e.g. in the areas of
evaluation, monitoring and methodological reseafttis sharing could be done, inter alia,
through responding to the questionnaire, includipgndicating where results would be found,
preferably in official languages of UNECEhe Committee also suggested that future
workplans might reflect Article 9 with the aim to encourage good practice
(ECE/MP.EIA/WG.1/2007/3, para. 15).

B. Specific compliance issues

35. On the basis of the previous review of impletagon, the secretariat had identified four
specific compliance issues regarding which the Cdatamdecided to write to the Parties
concerned (Armenia, Finland, Kyrgyzstan and Moldaeguesting clarification with regard to
their implementation of or compliance with the Cention. The Committee asked these Parties
to clarify their situation, and how it had develdpence 2003, and agreed to offer assistance if
needed (MP.EIA/WG.1/2005/4, para. 7).

36. The Committee considered these issues to begaites, with three of the four Parties
concerned (Armenia, Finland and Kyrgyzstan) besamesented by members of the Committee.
The Committee decided that a member whose courtoyigpliance was being discussed should
be allowed to participate in the discussion, thomghight choose not to do so. Should
recommendations be drawn up, paragraphs 9 and th@ alescription of the structure and
functions should be applied, mutatis mutandisvtmca conflict of interest
(ECE/MP.EIA/WG.1/2006/3, para. 19).

37. The Committee later agreed that relevant cpoedence should be placed on the
Convention’s website as an illustration of the Catter’s approach and of responses from
Parties (ECE/MP.EIA/WG.1/2006/3, para. 17).

38. The Committee also agreed that the examinafidime different parts of the review of
implementation, being undertaken by the membeidetotify general compliance issues, should
be extended to specific compliance matters. Todamay conflict of interest, a second member
was identified for each part of the review to exaenonly compliance with provisions in that
part by the country of the first member. The Coneeitagreed on a set of principles to be borne



ECE/MP.EIA/10
Page 112

in mind when considering specific compliance issargsing from the review of implementation:
issues should be within the Committee’s mandate tlagir consideration should promote
credibility, predictability, transparency and catency and should be unbiased and fair to all
(ECE/MP.EIA/WG.1/2006/3, para. 20). The Chair vakered to identify those Parties that had
indicated a lack of experience in applying the Gantion so that the Committee might discuss
why this might be the case (ECE/MP.EIA/WG.1/200@&a. 22).

39. The Committee reviewed the specific compliassaes identified by members and noted
that it was not always clear whether the infornragathered indicated compliance. The
Committee therefore agreed that, in examining ésponses to the next questionnaire, it would
pay particular attention to Parties’ answers reiggrthe implementation of Article 2, paragraph
6, Article 3, paragraph 8 (see also para. 31 abewe) Article 6, paragraph 1, as well as
responses indicating a lack of practical experidi€eE/MP.EIA/WG.1/2006/4, para. 21).

40. To avoid any conflict of interest, the Chano(h Finland) asked the Vice-Chair to act as
Chair during the discussion of the response rederam Finland in October 2005. The Chair
was not present during the discussion or the deeisiaking. The remaining members
considered Finland’s response to be sufficientasied the Vice-Chair to send a letter to
Finland, thanking it for its response, informingitthe Committee’s discussion and asking to be
informed of progress with planned measures to gthem compliance
(ECE/MP.EIA/WG.1/2006/3, para. 17). The Committeekt note of an e-mail reply in October
2006 from Finland indicating that: (a) Finland hret been the affected Party for any projects
subject to the Convention since its letter to tleen@ittee in October 2005; and (b) it would
inform the Committee when it had been able to afipdyprinciples for public participation set
out in that letter (ECE/MP.EIA/WG.1/2007/3, par8).1

41. The Committee reviewed the written responsegigenl by Kyrgyzstan. The Committee
noted that the Convention was not yet in force ynggzstan at the time of the case for which a
transboundary EIA procedure was described in thlestipnnaire, and that Kyrgyzstan had since
developed its EIA regulations to ensure full impétation of the Convention. The Committee
agreed that the Chair write to Kyrgyzstan stathmaj the Committee was satisfied with the
information provided and would not consider the terafurther. The member representing
Kyrgyzstan did not take part in this decision (EMB/EIA/WG.1/2006/4, para. 20, and
ECE/MP.EIA/WG.1/2007/3, para. 19).

42. The Committee noted the response from Moldbheaing considered the response and
having the possibility to examine at the same tineecompleted revised questionnaire submitted
in April 2006 by Moldova, the Committee agreed tihatas satisfied with the information. The
Committee asked the secretariat to write to Moldowdoehalf of the Chair: (a) thanking it for its
response; (b) noting that the Committee had, sresice to the completed revised
questionnaire, concluded that it had no specifitceons regarding the transboundary EIA
procedure in Moldova; and (c) requesting that threespondence between the Committee and
Moldova be placed on the Convention’s website (MEEIA/WG.1/2007/3, para. 20).

43. The Committee’s consideration of strengthedingenia’s capacities to comply with its
obligations under the Convention is addressed aptr Il above.
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VI. REVISED AND SIMPLIFIED QUESTIONNAIRE
A. Preparation of the revised and simplified questinnaire

44. In paragraph 6 of decision 11l/1 on the revigivmplementation, the Meeting of the
Parties requested the Committee to prepare a ceaise simplified questionnaire on the
implementation of the Convention for consideratigrthe Working Group on EIA and for
circulation by the secretariat thereafter.

45. In addition, in paragraph 6 of decision IlIf2 the review of compliance, the Meeting of
the Parties recommended that further measureskbe ta strengthen reporting, and in this
respect welcomed decision 111/9 on the workplan.

46. In the light of the above decisions, the Corteritlecided to establish a structure for a
reporting system, based on the first review ofithelementation of the Convention, that would
include two main parts. One would deal with natidegal, institutional and administrative
frameworks and be based on the first questionnahis. part would only have to be updated by
Parties. The second part would deal with the appbto of the Convention and was expected to
include new information. Together, the two partailddorm a national report from each country
and also a basis for the Committee to review implaation of, and compliance with, the
Convention (MP.EIA/WG.1/2005/3, para. 7).

47. The Committee revised the draft questionnairdHe report on implementation, taking
into account the general compliance issues thattmemittee members had identified when
reading their designated chapters from the revieimplementation 2003 (see chapter V above).

48. Following the review and amendment of the dyagéstionnaire by the Working Group
on EIA (MP.EIA/WG.1/2005/2, paras.10-12), the stmiat sent out the finalized questionnaire
in October 2005, with a deadline of 30 April 2008 feturning the reports on implementation.
The Working Group agreed that the reports woulglbeeed on the Convention’s website.

B. Responses to the revised and simplified questioaire: Reporting by Parties on their
implementation of the Convention

49. By the eleventh meeting of the Committee (13~&druary 2007), 36 responses had
been received from the European Commission and&®sS including reports on their
implementation by 33 States Parties to the Coneer{ECE/MP.EIA/WG.1/2007/4, para. 4).

50. The second amendment to the Convention, adaptetision I11/7, provides in Article

14 bis an obligation to report. The Meeting of Beties shall decide on the frequency of regular
reporting required by the Parties and the infororato be included in those regular reports (Art.
14 bis, para. 1). Though the amendment was nahyetce, the Committee considered that the
Meeting of the Parties had expressed a strong fersBarties to report. Therefore, the failure to
submit reports, or inadequate reporting, mightdreswlered as a compliance matter in the future
(MP.EIA/WG.1/2005/3, para. 8). The Committee therefexpressed its concern that many
Parties had not responded to the revised quesiienrd its tenth meetinghe Committee

agreed to report to the fourth meeting of the Partes on those Parties that had not
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responded to the revised questionnairenoting that most had also not responded to tigenat
questionnaire (ECE/MP.EIA/WG.1/2007/3, para. 9kreif they subsequently submitted reports
on their implementation of the Convention (ECE/MIR/&VG.1/2007/4, para. 7).

51. Furthermorehe Committee agreed that it might consider approaaing Parties that

do not respond to questionnaires to enquire how tlyeare implementing the Convention
(ECE/MP.EIA/WG.1/2007/3, para. 9). At the Committeeleventh meeting, the secretariat
presented the draft of a letter that it proposeddrg by the Committee to those Parties that had
not completed the revised questionnaire. The Cotaeiequested its Chair to send the letter,
suggesting that the letter require that an expiandte provided as to why the revised
questionnaire had not been completed by the Padyaindicate that the Committee might look
into the Party’s compliance with the Convention EZERP.EIA/WG.1/2007/4, para. 6). The
letter led to further information, including comfe#d questionnaires in each case, being provided
by Belgium, Greece, Luxembourg and Portugal inptaeod May to July 2007. However, no
completed questionnaire was received from the folig Parties:

@) Albania;
(b) Ireland.

52. The Committee considered that it should, in the peod between the fourth and fifth
meetings of the Parties, examine the implementatioof the Convention by those Parties
that had failed to respond to the questionnaire

53. To facilitate reportinghe Committee also suggested that in future the Wéing
Group on EIA agree a detailed timetable not only fothe submission of completed
questionnaires, but also for the generation of theubsequent draft review of
implementation (ECE/MP.EIA/WG.1/2007/4, para. 7).

54. The secretariat was responsible for draftirgséicond review of implementation.
Nonetheless, the Committee considered it impottattmembers of the Committee assist the
secretariat in editing the draft second reviewngblementation, as the Committee would be
examining the document after the fourth meetinthefParties (ECE/MP.EIA/WG.1/2007/3,
para. 11). The review is annexed to the draft d@tisn the review of implementation to be
considered by the fourth meeting of the Parties.

55. The Committee considered that the possibitityHarties to complete future
guestionnaires via the Internet might be refleatetthe draft decision on the review of
implementation (ECE/MP.EIA/WG.1/2006/4, para. 39).

Vil.  OTHER MULTILATERAL ENVIRONMENTAL AGREEMENTS PR OVIDING
FOR TRANSBOUNDARY ENVIRONMENTAL IMPACT ASSESSMENT

56. The Committee discussed examples of other lamgital agreements providing for
transboundary EIA (MP.EIA/WG.1/2005/3, para. 18] &CE/ MP.EIA/WG.1/2006/4, para.
38). The secretariat made proposals on how the Geanmight have a role in advising Parties
to the Convention on how they could ensure compéamith the Convention if they were also
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party to another agreement that contained prowsielated to transboundary EIA. The
Committee agreed that if a contradiction were tadeatified between provisions in the
Convention and provisions in other agreements tichva Party to the Convention is also a
Party, then it might consider it as a compliancétengrovided that such a contradiction can be
construed as a compliance issue under the Convefif©OE/MP.EIA/WG.1/2007/4, para. 26).
The Committee considered it useful to identify @oyential conflicts between provisions in
other MEAs and provisions in the Convention thagmimpede Parties’ compliance with the
Convention. The Committee requested the secretariatorm it of any such potential
compliance issues of which it became aware (ECEAVW?WG.1/2006/3, para. 32).
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Annex IV
Operating rules of the Implementation Committee
PREAMBLE

The second meeting of the Parties to the ConvewtioBnvironmental Impact
Assessment in a Transboundary Context decidedablesh an Implementation Committee for
the review of compliance by the Parties with tludiligations under the Convention, with a view
to assisting them fully to meet their commitmemisdsion 11/4). The third meeting of the
Parties decided to revise the structure and funstad the Committee and the procedures for
review of compliance (decision 111/2).

These operating rules guide the Implementation Citt@enin the execution of its
functions and provide more detail on how the Corterishould operate within its structure and
functions. The Committee considers that the ruteshaeded to facilitate its work. The rules
incorporate decisions made by the Committee imésgtings and reflected in their reports. It is
intended that the rules promote consistency, ptaliiity, credibility, transparency,
accountability and efficiency in the work of the@mittee, particularly with regard to
procedures for the review of compliance. It is altdended that the rules will provide a flexible
means of adapting the Committee’s mode of operatidhe light of its experience.

PURPOSES
Rule £8

These operating rules should apply to any meetiggta any other conduct of business
of the Implementation Committee under the Convenéiod should be read together with and in
furtherance of the structure, functions and prooesiset out in the appendix to decision 111/2 of
the Meeting of the Parties to the Convention.

Rule 2

The following rules of procedure of the Meetingloé Parties to the Convention on
Environmental Impact Assessment in a Transboun@antext, should apply, mutatis mutandis,
to any meeting of the Implementation Committee uride Convention on Environmental
Impact Assessment in a Transboundary Context, @aseptherwise provided in the rules set out
herein and in the appendix to decision 111/2: r8léPlace of meetings); rules 12 and 13
(Agenda); rules 20 to 22 (Officers); rules 24 abgc? (Secretariat); rules 28 and 30 to 35
(Conduct of business), except rule 32, paragra@mn@;rules 38 to 46 (Voting).

%8 The Committee should refer here to paragraphtleappendix to decision I11/2.
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DEFINITIONS
Rule 3
For the purposes of these rules:
€) “Convention” means the Convention on Environtaklmpact Assessment in a

Transboundary Context, adopted at Espoo (Finland®SoFebruary 1991;
(b) “Parties” means Contracting Parties to thev@ation;

(c) “Meeting of the Parties” means the Meetinghaf Parties established in accordance with
Article 11 of the Convention;

(d) “Committee” means the Implementation Commifiest established by decision I1/4 of
the Meeting of the Parties;

(e) “Submitting Party” means one or more Partieg have concerns about another Party’s
compliance with its obligations under the Convemimd accordingly bring a submission before
the Committee in accordance with paragraph 5 (#)@bppendix to decision 111/2 of the
Meeting of the Parties;

) “Parties involved” means the Party whose caamgie with its obligations under the
Convention is in question and, as appropriatesthmnitting Party;

(9) “Chair” and “Vice-Chair” mean, respectivelyetiChairperson and the Vice-Chairperson
elected in accordance with rule 6 and with paragrhga) of the appendix to decision I1I/2;

(h) “Member” means a member of the Committee afpdiim accordance with paragraph 1
of the appendix to decision 1ll/2 or a replacemegppointed in accordance with of rule 4;

(1) “Secretariat” means, in accordance with Aaidl3 of the Convention, the Executive
Secretary of the United Nations Economic Commis$iorEurope;

() “Official language” means one of the officlahguages of the United Nations Economic
Commission for Europe: English, French and Russian.

MEMBERS
Rule 4°

1. The Meeting of the Parties should elect Pafteserving two terms in the Committee.
Each Party elected by the Meeting of the Partiesiishappoint a member of the Committee for

%9 The Committee should refer here to the first feemtences of paragraph 1 (a), and to paragrap); af(the
appendix to decision 111/2.
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two terms. The term of office of a member shall amence with the appointment by a Party.
This paragraph should apply without prejudice ®tilght of a Party elected by the Meeting of
the Parties to appoint in exceptional cases a pentaeplacement for that member.

2. Members are expected to participate in everytimgef the Committee. If in exceptional
cases a member is unable to participate in a ngeefithe Committee, the respective Party

should make all efforts to provide a suitable reptaent of that member for the meeting of the
Committee, informing the Chair and the secretatabrdingly well in advance of the meeting.

3. Each member should ensure the confidentialiipfoimation in accordance with these
rules.

Rule 5
1. Each member should, with respect to any mdttris under consideration by the

Committee, avoid direct or indirect conflict of @mest. Where a member finds himself or herself
faced with a direct or indirect conflict of intetethat member should bring the conflict of
interest to the attention of the Committee befaesideration of that particular matter. The
concerned member should not participate in theoetdion and adoption of a finding or
recommendation of the Committee in relation to thatter.

2. A member that represents a Party in respechafiwa submission is made or which
makes a submission should be entitled to partieipathe consideration by the Committee of
that submission but should not participate in, ®@pbesent during, the preparation and adoption
of any part of a report, finding or recommendatiéthe Committee that relates to that
submissiof’. This paragraph should be applied, mutatis mugridlithe case of a Committee
initiative.

3. The members and the secretariat might accepaiions to present the Convention’s
compliance mechanism at appropriate events, sucbrdsrences and workshops.

OFFICERS
Rule 6
1. The Committee should elect a Chair and a Vibaifor one territ. They should serve
in those capacities until their successors ardgaded he Chair and Vice-Chair could be re-

elected. If an officer resigns during, or is unaiol€eomplete, his or her term of office, the
Committee should elect a successor until the erideoferm.

30 The Committee should refer here to paragraph Beoéppendix to decision Il1/2.

31 The Committee should refer here to the fifth secteof paragraph 1 (a), and to paragraph 1 (bheo&ppendix
to decision 111/2.



ECE/MP.EIA/10
Page 119

2. In the case that a Party intends to providerenpnent replacement for a member elected
as a Chair or Vice-Chair, it should notify the Coittee well in advance in order to allow a new
election of the respective officer.

3. No officer should serve for more than two cantee terms.
MEETINGS*
Rule 73

1. At each meeting, the Committee, taking intcoact the current workplan adopted by the
Meeting of the Parties, should set the indicatiagdor the opening and the duration of its next
meeting.

2. The Committee should decide on the date, duratnm venue of its meetings having
regard to the budget adopted by the Meeting oPtdugies. If the Committee considers necessary
for the execution of its functions the holding oé@tings for which no budget has been adopted
by the Meeting of the Parties, it should first enestinat the necessary additional funding is
available.

Rule 8

The secretariat should notify all members of theesland venue of a meeting at least
four weeks before the meeting is due to take place.

AGENDA
Rule 9

In agreement with the Chair, the secretariat shptdgare the provisional agenda of each
meeting. The provisional agenda should include stansing from the Committee’s functions as
specified by the Meeting of the Parties and othattens related thereto. The provisional agenda
for each meeting should indicate which items aosetdl to the public in accordance with rule 17,
paragraph 1.

Rule 10

To the extent possible, the provisional agendalshoe distributed by the secretariat to
all members at least four weeks before the meedikes place. Other documents, prepared by
the secretariat or by members, should be distrihutethe extent possible, at least two weeks
before the meeting begins.

32 The Committee should refer here to the secondaeatof paragraph 2 of the appendix to decisida.lll
33 The Committee should refer here to the first sereeof paragraph 2 of the appendix to decisiog.Ill/
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PROCEDURES FOR SUBMISSIONS
Rule 11
1. Generally, the Committee should not begin thienéd discussion on a matter at any

meeting that takes place before any requested heggglypeen received from the Party whose
compliance is in question or the applicable deadior replying has passed. This paragraph
should be applied, mutatis mutandis, in the caaettie Committee requests additional
information from the Submitting Party.

2. When it is known that the Committee will disctiss matter of any submission at a
particular meeting, the secretariat should notiyy Parties involved that the matter will be
discussed as well as of their right to participatthe discussion and to present to the Committee
information and opinions on the matter under cagrsiion.

3. Generally, the Parties involved should presagtreew substantial information to the
Committee through the secretariat at least two wéekdvance of the meeting at which the
matter will be discussed.

Rule 12°

1. The Committee should prepare draft findings medmmendations in closed session,
taking into account, inter alia, any submissiop}yecorroborating and supporting information
and presentations to the Committee by the Partiesvied. The Committee should start by
considering and drawing appropriate conclusion® aghether or not the Party concerned is in
compliance. It might distinguish at this point beem failure to establish the necessary
implementing measures and failure to apply suchsores.

2. If the Committee provisionally finds that theravhose compliance is in question is not
in compliance, it should then consider and agremygossible recommendations to the Meeting
of the Parties, recalling that the present compkagorocedure is non-adversarial and assistance-
orientated. Possible recommendations to bring abauipliance might include:

(@) Recommendations to the Party concerned on b@lation, procedures or institutions
require strengthening and how;

(b) A recommendation to the Party concerned to $utonthe Committee a strategy, with
time schedule, for action to bring about compligrasel to report to the Committee on its
implementation of the strategy;

(c) A recommendation to the Meeting of the Paride®l to potential donors, to provide
assistance to the Party concerned through nataralbregional workshops, training, seminars
or technical assistance;

34 The Committee should refer here to paragraph$, (@) and 7 of the appendix to decision Il1/2.
3> The Committee should refer here to the seconcseatof paragraph 9 of the appendix to decisida.lll
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(d) A recommendation to the Meeting of the Pattileissue a declaration of non-compliance
or a caution;

(e) In exceptional circumstances, a recommendatidne Meeting of the Parties to suspend,
in accordance with the applicable rules of intaora! law concerning the suspension of the
operation of a treaty, the special rights and @ges accorded to the Party concerned under the
Convention=®

Rule 13’

1. Once prepared, the draft findings and recomntemtashould be transmitted to the
Parties involved inviting them to comment (or magpresentations) within a reasonable
deadline, and to submit their comments througls#doeetariat. The draft findings and
recommendations should not be publicly availablniatstage. If possible and if necessary to
help the Parties involved to comment, the Committeght arrange for the draft findings and
recommendations to be translated into anotheriafii@nguage.

2. Within two weeks of receiving any comments, $beretariat should transmit the
comments to the Committee and the other Partiedvad, unless the Party providing the
comments requested otherwise, in which case thmsenents should be forwarded only to the
Committee.

36 See Article 60 of the Convention on the Law ofafiies (Vienna, 1969), which provides for the teraion or
suspension of the operation of a treaty as a coeseg of its breach:
1. A material breach of a bilateral treaty by ofi¢he parties entitles the other to invoke theable
as a ground for terminating the treaty or suspapdoperation in whole or in part.
2. A material breach of a multilateral treaty memf the parties entitles:
(a) The other parties by unanimous agreementdpesud the operation of the treaty in whole
or in part or to terminate it either:
0] In the relations between themselves and tlieultng State, or
(i) As between all the parties;
(b) A party specially affected by the breach teoike it as a ground for suspending the
operation of the treaty in whole or in part in tieéations between itself and the defaulting State;
(c) Any party other than the defaulting Staterteoke the breach as a ground for suspending
the operation of the treaty in whole or in parthwiéspect to itself if the treaty is of such a
character that a material breach of its provistmnene party radically changes the position of
every party with respect to the further performaotis obligations under the treaty.

3. A material breach of a treaty, for the purpasfethis article, consists in:
(a) A repudiation of the treaty not sanctionedhsy present Convention; or
(b) The violation of a provision essential to #ezomplishment of the object or purpose of
the treaty.
4, The foregoing paragraphs are without prejutbcagny provision in the treaty applicable in the
event of a breach.
5. Paragraphs 1 to 3 do not apply to provisiofeting to the protection of the human person

contained in treaties of a humanitarian charaatgarticular to provisions prohibiting any form of
reprisals against persons protected by such teeatie

37 The Committee should refer here to the seconcseatof paragraph 9 of the appendix to decisida.|ll
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3. At its meeting following the deadline for comnerthe Committee should review and
finalize the draft findings and recommendationsrigknto account the comments received. The
findings and recommendations should be preparaa asldendum to the report of the meeting
(i.e. as an official document), and transmittethi® Parties involved and to the Meeting of the
Parties.

Rule 14®

Pending consideration by the Meeting of the Partigth a view to addressing
compliance issues without delay, the Committee migh

(@) Provide advice and facilitate assistance tardyRvhose compliance is in question
regarding its implementation of the Conventioncamsultation with that Party;

(b) Make recommendations to a Party whose compiam question, subject to agreement
with that Party.

PROCEDURES FOR COMMITTEE INITIATIVE®
Rule 15

1. The sources of information by which the Comneitt@ght become aware of a possible
non-compliance could be:

(@) Parties’ work under the Convention;

(b) Any other source.

2. In determining whether to begin a Committedatiite, in accordance with paragraph 6
of the appendix to decision 11l/2, the Committeewd take into account, inter alia, the
following:

(@) The source of the information is known andar@inymous;

(b) The information relates to an activity listedAppendix | to the Convention likely to
have a significant adverse transboundary impact;

(c) The information is the basis for a profoundmcien of non-compliance;
(d) The information relates to the implementatidéiConvention provisions;

(e) Committee time and resources are available.

38 The Committee should refer here to paragraph ttieéppendix to decision Il1/2.
39 The Committee should refer here to paragraphsi6raof the appendix to decision 111/2.
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3. The Committee should consider the informatioragmon-discriminatory, non-arbitrary
and unbiased basis.
4. Rules 11 to 14 should be applied, mutatis musaiathe case of a Committee initiative.

PUBLICATION OF DOCUMENTS AND INFORMATION
Rule 16°

1. The provisional agenda, together with relatditiad documents (other than confidential
items) of a meeting of the Committee, should bdiplybavailable on the Convention website.

2. Meeting reports, together with other relatedcadf documents (other than confidential
items), should be publicly available on the Coni@mntvebsite once agreed by the Committee.

3. Discussion papers prepared by the secretartat orembers for meetings of the
Committee should not be publicly available unldgs €ommittee decides otherwise.

4. Submissions and related documents should nptibkcly available on the Convention
website, but the secretariat should prepare a sharmary of each submission (including in
particular the names of the Parties involved, tte @f the submission, and the name and type of
the activity in question). This short summary slaoog publicly available on the Convention
website once agreed by the Committee. Apart frasmighort summary, working documents and
further information related to specific submissishsuld not be published and their contents
should be treated as confidential if requesteds Pparagraph should be applied, mutatis
mutandis, in the case of a Committee initiative.

PARTICIPATION IN MEETINGS OF THE COMMITTEE
Rule 17*

1. Meetings of the Committee should be open to mess (other Parties, States, bodies,
agencies and the public), unless the Committeedlds@therwise. Parts of meetings dealing with
specific submissions relating to compliance shaatlbe open to observers, unless the
Committee and the Party whose compliance is intqpreagree otherwise. Observers should
register with the secretariat in advance of eachtimg.

2. A Party in respect of which a submission is maidehich makes a submission should be
entitled to participate in, or be present duriing, tonsideration by the Committee of that
submission, but should not take part in the preparand adoption of any report, finding or
recommendation of the Committee.

40 The Committee should refer here to the third sereef paragraph 2 and to paragraph 8 of the ajptnd
decision I11/2
“*! The Committee should refer here to paragraphsi®aof the appendix to decision 111/2.
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3. This rule should be applied, mutatis mutandigase of a Committee initiative.
DECISION-MAKING
Rule 182
1. The Committee should make every effort to ratetecisions by consensus. If all efforts

to reach consensus have been exhausted and nonagtdeas been reached, any other decision
should, as a last resort, be taken by a majoritg sbthe members present and voting, if at least
five members are present. For decision-making, eaamber should have one vote. Where
consensus is not possible, the report should tefiecviews of all members.

2. Without prejudice to rule 19 for the purposeshefse rules, the phrase “members present
and voting” means members present at the meetiwhiah voting takes place and casting an
affirmative or negative vote. Members abstainirapfrvoting should be considered as not
voting.

Rule 19

In between meetings, electronic means of commuoitanight be used by the members
for the purpose of decision-making and of condyriiiormal consultations on issues under
consideration. Decisions could only be taken bgtet@ic means of communication, if the issue
is urgent, if no member opposes using such meaaparticular case, and if all eight members
participate in decision-making by submitting to ®leair and the secretariat their vote or
informing the Chair and the secretariat that theyadstaining from voting. Any decisions taken
by electronic means of communication should beeotéid in the report of the meeting of the
Committee that follows the taking of the decision.

LANGUAGE
Rule 20

1. The working language of the Committee shoul@&beglish. The secretariat, for meetings
of the Committee held at the United Nations Offt&eneva, or the host country, for meetings
held elsewhere, might arrange interpretation inafitée other official languages, if needed and
agreed by the Committee.

2. The Committee might allow members to be accangabby their own interpreters at
their own cost. Members are responsible for enguhat their own interpreters ensure the
confidentiality of information in accordance withetse rules.

3. Communication by electronic means and infor@@inmittee papers should be in
English. Official documents of the meetings shdagddrawn up in English and translated into
the other official languages.

42 The Committee should refer here to paragraphg @ntl 12 of the appendix to decision I1I/2.
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Rule 21

A submission from a Party, the reply and furthecudoents and information should be in
English.

AMENDMENTS TO THE OPERATING RULES
Rule 22
Any amendment to these rules shall be adopted byersus by the Committee and
submitted to the Meeting of the Parties for consitlen and approval. These rules shall be
amended to reflect, as necessary, any amendmdatision 111/2.
OVERRIDING AUTHORITY OF THE CONVENTION AND DECISIONII/2
Rule 23

In the event of a conflict between any provisiornhase rules and any provision in the
Convention or decision 111/2, the provisions of @envention or decision I11/2 shall prevail.





