UNITED
NATIONS E

Distr.
GENERAL

TRANS/ WP. 29/ 2002/ 28
14 February 2002

ENGLI SH ONLY

ECONOMIC COMMISSION FOR EUROPE

I NLAND TRANSPORT COWM TTEE

Worl d Forum for Harnoni zati on of Vehicle Regul ati ons (WpP. 29)
(One- hundr ed- and-twenty-si xth sessi on,
12-15 March 2002, agenda item 7.1.)

ENFORCEMENT OF TYPE APPROVAL AND CONFORM TY OF PRODUCTI ON STANDARDS
FOR MOTOR VEH CLES

Transmitted by the representative of the United Ki ngdom

Note: The text reproduced bel ow was prepared by the representative of the
United Kingdomwith a viewto assisting WP.29 in its consideration of the
questions concerning uni formapplication of type approval procedures under
the 1958 Agreenment ( TRANS/ WP. 29/815, para. 21).

This document is a working docunment circul ated for discussion and
conmments. The use of this docunent for other purposes is the entire
responsibility of the user. Docunents are also available via the

| NTERNET: http://ww. unece. org/ trans/ mai n/ wel cwp29. ht m

GE. 02-



TRANS/ WP. 29/ 2002/ 28
page 2

1. | NTRCDUCTI ON

Fol | owi ng di scussions at previous WP. 29/ AC. 2 neeti ngs concer ni ng
deficiencies in the current enforcenent regi me for UNECE type approval and
conformty of production testing, the United Kingdom has been revi ewi ng how
i mprovenents mght be achieved to

e provide better technical drafting and agreenment of Regulations to allow a
si ngl e common under st andi ng and testing regi e/ protocol,

« make approval decisions and certificates easily accessible and nore
transparent to other Contracting Parties and their technical authorities,
and

e allow such agreenments to be enforced without the need for formal
arbitration by the UNECE

Thi s paper outlines possible solutions that would retain the role of each
Contracting Party (and del egated regi onal economic integration organization
where appropriate) in establishing the approval criteria and basic testing
protocols for each Regulation. A newy constituted “advisory” non-statutory
comrittee is proposed (operating under the auspices of WP.29/AC. 2) to help
deliver better managenent of the process and to address the issue of non-
compliance and product recalls. The commttee would report directly to
WP. 29/ AC. 2 and conprise senior delegates. W,. 29 is also asked to consider
opportunities for noving the current type approval docunentation to |nternet
based systens. Finally the paper recognizes the need for solutions applicable
to other regulatory fora such as the European Uni on.

2.  BACKGROUND

Previ ous di scussions on the operation of the UNECE type approval regine
recogni zed the concern of Contracting Parties and Approval Authorities that
some aspects of the current type approval Regul ations were open to varied
interpretation. This variation has led to sone products entering the
mar ket pl ace with | ess than desirable certainty of their conpliance with comon
m ni mum st andar ds.

The existence of these differences erodes the confidence of Governnents and
consunmers, and risks the integrity of the ECE type approval system and the
principles of reciprocal recognition, which it upholds. The consequences of
these differences are distortions in conpetition and in sonme cases increased
risk to road safety and the inpact of vehicles on the environment. Despite
raising the i ssue at previous WP.29 neetings, evidence of problens with
interpretation and application of UNECE standards and their enforcenent by
authorities continues.

In seeking to resolve these issues, the United Ki ngdom has been consi dering
how a new managenent system m ght be inplenmented at World Forum /
Adm nistrative Conmittee | evel to address the shortcom ngs of the current
system The main objective being to enhance the existing systemdescribed in
the 1958 Agreenent thereby reassuring all concerned (e.g. Governnents,
i ndustry, consumers) that the present approval systempermits only properly
approved and conpliant products to enter the market.
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3. CONSI DERATI ONS

The 1958 Agreement (as amended in 1995) is conprehensive in describing the
mechani sm of type approval. It establishes obligations upon the manufacturer
to provide information relating to the vehicle/conponents to be tested and
sets out what the approval authority nust consider and do in granting approval
for the product. The obligation on the authority not only concerns the “type
approval ” but also extends to establishing and verifying the arrangenents
manuf acturers have to ensure that when produced in volunme, the product
continues to conply with the approved vehicle or conponent through a system of
Conformty of Production (COP) checks.

Type Approval and COP procedures are well described in the Agreenment and
supporting Regulations. Wth over forty year’s experience of nanaging the
system it mght be assumed that Contracting Parties, their Approva
Aut horities or Technical Services, and vehicle and system manufacturers are
well versed in its operation. However, this is not the case in practice. In
recent years the conmercial pressures on type Approval Authorities have
i ncreased whi ch has brought about a nore conpetitive marketplace for all type
approval business. This situation has forced Approval Authorities to adopt
liberal practices and interpretations where such nmethods will help secure
busi ness from manufacturers. Naturally manufacturers tend to favour Approva
Authorities that operate the nost |iberal regines for their products

The differing standards applied by Approval Authorities are not just a
result of the comercial pressures and the need to attract approval business.
The separate Regul ations are conpl ex docunents containing detailed technica
requirenents, test procedures and performance criteria to which products nust
comply before approval is granted. Inevitably, with thirty-eight authorities
and nunerous Regul ations, an anmount of interpretative difference will always
exist. At a low level of effect such differences can be tolerated within the
system But when these differences are of sufficient nagnitude to influence
manuf acturer selection of approval authority then the Contracting Parties need
to take action to restore confidence that the type approval systemis not
bei ng underm ned and | egi sl ated standards subverted. Wthout action the whole
system of UNECE type approval could be brought into disrepute.

The responsibility for the current situation does not rest solely with the
Approval Authorities, however. The drafting of technical requirements in
Regul ati ons can often be a | ong process of negotiation and anendnent resulting
in standards, which differ, fromthe original intent, or which contain
anbi guities perhaps introduced through |ast minute amendment or conpronise
Wil e these differences m ght appear nminimal, their effect can sonetines |ead
to ambiguity for the type Approval Authorities that are required to interpret
the Regul ati on and approve products. Resolving these issues perpetuates a
system of | ocalised interpretation, which authorities undertake in good faith
to help facilitate the type approval system \While all involved wel cone the
constructive advice of the authorities, it is nonethel ess an unhel pful
i mposi tion on them and one, which Contracting Parties should seek to renove as
far as possible.

A further conplication in the approval process is the selection of
vehi cl es, systens and conponents for testing by the type approval authority
(e.g. worst case selection). |In every case these decisions are undertaken in
close consultation with the vehicle manufacturer but this information is
usual Iy not shared with other Approval Authorities. Wile this is not a
significant issue at the tine of approval, it can lead to difficulty when a
Conformty of Production (COP) problemis discovered. These are generally
rare occurrences but easy access to the original approval data, worst case
selection criteria and test reports would overcone sone of the existing
uncertainties which the “conpliance checking” authority experiences.
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Access to this data would also help greatly to make the whol e process nore
transparent and hence inprove confidence in the system

A system al ready exists to allow shared access to approval information but
this is only nmade avail abl e upon request. This is generally held by
authorities to be a cunbersone and time consunming inposition with the result
that its practical use is very limted and provides few real benefits to any
of the authorities. Wiile this mght be true, it does not override the basic
requi renment for transparency within the UNECE type approval system and negate
the responsibility of authorities to operate the system For Contracting
Parties, the challenge is to develop an information system which Approval
Authorities operate for its value to thenselves, their CGovernnents and
consumers rather than by prescription.

A separate but related issue is howto deal with poorly approved products
once they have entered the marketplace. The UNECE system of type approval is
concerned with access to the market for products, which nmeet mininum
requirenents in Regul ations. But where non-conpliance occurs, there is no
internationally recognised systemfor recalling defective products and only a
few National regimes exist.

Manuf acturers generally take a very responsible approach to recalling
products where these are shown to have a direct safety or environnental
consequence. In practice (across Europe) these recalls are relatively few and
are always difficult to inplement. This effectively cheats the consuner
during purchase and may possibly endanger thensel ves and ot hers.

Consi deration should therefore be given to inproving existing neasures to
include recalls resulting frompoor or defective approvals, or problens found
during COP enforcenent.

The maxi mum penalty for incorrectly approved products currently inposed is
the suspension or withdrawal of a type approval certificate. This can be an
inefficient, bureaucratic and time consum ng process that provides few
conclusive results and may have no inpact on products already in the
mar ket pl ace. Consequently it is rarely used and does little to pronote
consunmer confidence in the type approval process. Were action is taken then
this is directed at the manufacturer by suspending the type approval; no
substantive action is taken against the type approval authority for any
incorrect interpretation of Regul ations where this has been a factor.
Contracting Parties cannot continue to ignore the shortcom ngs of this system
Consuners throughout territories where UNECE Regul ati ons apply shoul d expect
the type approval systemto deliver uniformy safe products to the market, and
to take adequate measures when incorrectly approved products are found.

4. SOLUTI ONS

Much has been spoken in recent years about the problens with the operation
of the type approval systembut little has changed at working |level. The
problems that were identified several years ago continue to this day and
Contracting Parties need now to address the weaknesses of the current system
and devel op new robust processes to deal with non-confornmity.

It is clear that a nuch stronger |egislative structure would help but it is
recogni sed that amending the current Agreement woul d take many years to
negoti ate and inplenent. Shorter term solutions are therefore needed and it
is proposed to focus the inprovenments upon better managenent of the current
systenms and procedures; the enphasis being on the commtnment of the
Contracting Parties to enforce existing requirenents and for this outline to
be enbedded in the culture and operation of Approval Authorities and Technica
Servi ces.
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It is difficult to envisage any new system seeking to overcone these issues
wi t hout an increase in nanagenent control and oversight by WP.29/AC. 2. But
this need not be a bureaucratic nightnmare. For exanple nmuch could be done by
better systens at technical level to ensure that draft proposals energing from
the technical Working Parties are of high quality, technically robust and
unambi guous. Drafting of Regulations should aimto reduce the need for
localised interpretation by Approval Authorities and Technical Services to an
absolute minimnum |In practice, this nmeans reaffirmng with technical Wrking
Parties the need to produce high quality proposals neeting a conmon set of
criteria.

To support the technical Wrking Parties in neeting this objective, Wr. 29
shoul d consi der devel opi ng gui delines for better regul ati on maki ng.
It is also proposed that when presenting new or anendi ng Regul ati ons to WpP. 29
Wor ki ng Party Chairnen should informthe group of the neasures it has taken to
ensure conpliance with the guidance. W rking Parties may wi sh to incorporate
a smal | ad-hoc group of Technical Services to check proposals before
subnmitting themto WP. 29

It is also considered essential to provide a mechanismto allow Approva

Aut horities and Technical Services to share local interpretations wth other
Contracting Parties. Such a process is essential if we are to encourage
transparency in the workings of the type approval process and encourage

Aut horities to share their decision process and achi eve a comon
interpretation. This issue affects each technical Wrking Party but rather
than i npl enent separate systems, a conmon approach under WP. 29 shoul d be
adopted. It is proposed that WP.29 inplenment a new i nformati on exchange
system possibly in the formof a web-based forunm bulletin board

A systemto nanage better the dispute process is needed whereby WP.29/AC. 2
can resol ve cases of dispute involving allegations of sub-standard type
approval s or where COP provisions are not being conplied with.

At present these disputes should be dealt with informally using the
procedures outlined in Article 10 of the 1998 Agreenent (as amended in 1995),
and formally using Article 11. But as these have only limted | egal effect
the potential exists to underm ne the process. One solution would be to anend
the Agreenent to provide a nore acceptable arbitration process to which al
Contracting Parties could accede. However, we recognize the difficulty of
this and conclude that as a first stage, WP.29/AC.2 should | ook to devel op
| ocal sol utions.

It is proposed that a sub-committee should be incorporated which could
advi se WP. 29/ AC. 2 on disputes and their resolution. It is acknow edged that
this increases the administrative burden on the conmittee but there appears to
be no alternative. Wat is proposed is a small group conprising two
i ndependent seni or del egates (from WP. 29/ AC. 2), the Contracting Parties in
di spute and the Chairnman of the technical Wrking Party affected. Menbers of
the committee woul d be required to exerci se good managenment and engi neering
judgenment to resolve issues to the satisfaction of all concerned. The
deci sions of the group should be reported to WP. 29/ AC. 2 and the technica
Working Party concerned. It is expected that the group woul d neet
infrequently and align with the existing WP. 29/ AC. 2 neeti ngs schedul e
al though, in order to resolve difficulties in a tinescale which matches
i ndustry’s needs, sonme disputes may have to be recorded by correspondences
such as e-exchange

Since the existing |l egal arrangenent for re-calls is believed to be
di fferent anongst the Contracting Parties it is difficult to make positive
reconmendations for consistent and uniformaction. A first step would be to
provide a summary of the |egal or operational systenms in each Contracting
Party as a basis for analysis and further consideration.
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The secretariat has nmade significant progress in providing Internet based
docunent ation and reports, Regul ati ons and worki ng docunents to hel p ease the
adm nistration of WP.29 and its sub groups. However, the type approva
community al so needs to enbrace this new technol ogy and Internet accessible
sol utions which could deliver faster and nore conprehensive data sharing
bet ween authorities. The strategic aimof the Contracting Parties should be
to use fully web-based approval documentation within 5 years. The
nodi fication of forms and docunentation for the Internet would also facilitate
the use of a secure “closed” or “password protected” website which woul d
contain all records of UNECE type approvals. This would include not just the
standard docunentation but also the justification for worst case and type
sel ections, test reports and the Conformity of Production clearance decisions
and plans. The data woul d be accessible only by type Approval Authorities (by
password or simlar control) that would nmaintain the confidentiality of the
data whi ch manufacturers will demand. The system mi ght build on the framework
currently being established by manufacturers, Authorities and Technica
Servi ces.

In taking these issues forward, WP.29/AC. 2 needs to keep in mind the
broader context of international vehicle regulatory activity (especially at
regional level) and consider how any new procedures at UNECE | evel will
i mpact/interact with those in other fora.

5. SUWARY

The United Kingdomis proposing that Contracting Parties consider how to

i mprove the nmanagenment of the existing UNECE notor vehicle type approval
system These proposals are based upon a need to inprove both the
accountability of the authorities and agencies operating the system and a
need to inprove the transparency of the process to the sponsoring Governments
and public. The United Kingdom proposes:

e technical Wrking Parties should be rem nded of the need for high quality,
technically robust and unanbi guous drafting of new or anmendi ng Regul ati ons,

e WP.29 should prepare a guide to good regul ation naking to which all new
proposal s should conform

e a statenent should acconpany all regulatory proposals to WP.29 fromthe
technical Working Party confirming its conpliance with the guide and
setting out the editorial review process.

e WP.29 should inplenent systems to help resolve interpretation issues,

e WP.29/AC. 2 shoul d consider a new advi sory group to resol ve disputes between
Contracting Parties,

e WP.29 should consider reviewing current re-call systenms in the Contracting
Parties and produce a short summary report w thin 18 nonths,

e Contracting Parties establish a tinmetable for providing standardi zed
web- based type approval docunmentation within 5 years or |ess, and

e Contracting Parties investigate options for providing a closed |Internet
website for the free exchange of all type approval documentation for
i npl ementation within 5 years or |ess



