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The Permanent Mission of the Republic of Armenia to the United Nations Office
and Other International Organisations at Geneva presents its compliments to the
Secretariat of the Convention on Environmental Impact Assessment in a Transboundary
Context and has the honour to convey the comments of the Republic of Armenia on the
Draft Findings and Recommendations, prepared by the Implementation Committee at its
27™ session (12-14 March, 2013) further to the submission by Armenia regarding
Azerbaijan.

The Permanent Mission of the Republic of Armenia to the United Nations Office
and Other International Organisations at Geneva avails itself of this opportunity to
renew to the Secretariat of the Convention on Environmental Impact Assessment in a
Transboundary Context the assurances of its highest consideration.
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Comments of Armenia
on the Draft Findings and Recommendations
further to the submission by Armenia regarding Azerbaijan
(Prepared by the Implementation Committee at its twenty-seventh session,
Geneva, 12-14 March 2013)

The Committee found that in relation to some activities, including the full development
stage of the Joint Development and Production Sharing for the Azeri and Chirag oil and gas
Fields and the Deep Water Portion of the Gunashli oil and gas Field in the Azerbaijan Sector of
the Caspian Sea, the Convention could have been applied provided that the condition
concerning the likelihood of a significant adverse transboundary impact was met. However, the
Committee failed to recognize Azerbaijan’s failure to notify, by stating that Armenia should
have used the means provided by article 3, paragraph 7, before making a submission’.

In this regard, it should be noted that the Espoo Convention does not provide for a
sequence of use of rights after the affected party’s right to be notified has been breached.
According to the Convention, any party, which considers that it may be affected by the impact
of the proposed activity carried out by other party of the Convention (party of origin)’, has the
right upon notification® (obligation of the party carrying out the proposed activity) to claim the
status as affected party and subsequently take part in the proceedings provided by the
Convention.

In order to defend the rights of the affected party, which has been deprived of its right
to be notified (the breach is already present), the affected party may (at its discretion) when no
notification has taken place, in accordance with article 3, paragraph 7, request for information
for the purposes of holding discussions on whether there is likely to be a significant adverse
transboundary impact®. However, by its wording, this is not a mandatory rule, and as the
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Committee found it is not a substitute of article 3, paragraph 1°. Accordingly, the affected party
may or may not use that right, as it may or may not present a submission, or try to contact the
party of origin by other means (being all of them auxiliary rights) because the breach has
already taken place.

Therefore, this connection traced by the Committee is, in our opinion, not endorsed by the
wording of the Convention. Additionally, Azerbaijan’s failure to notify is a breach of its
obligations under the Convention, while Armenia’s failure to use the means provided by Article
3, paragraph 7 constitutes per se non use of a right. In our view, these two aspects need to be
analysed separately, without associating, relating or conditioning Azerbaijan’s breach with
Armenia’s discretion. While taking any actions, Azerbaijan does not consider Armenia to be an
affected country. Thus, Azerbaijan mainly tries to justify its position by geopolitical and political
issues. The abovementioned Azerbaijani position is fully, unfortunately, supported by the
Implementation Committee of the Convention.

In other words, no party may be obliged to make use of its rights, while every party is
deemed to meet its obligations.

Another issue exposed by the Committee is Armenia’s failure to present sufficient
supporting information to endorse its claim on transboundary impact. In this regard, two
factors should be considered. First, the existing relations between the Parties®, and the deriving
information blockage, hinder Armenia’s possibility to get information beyond what is provided
by open sources. Second, while Azerbaijan, as a party of origin, in the view of the Committee
has substantiated its position on absence of significant transboundary impact’, the evidence
presented by Armenia, has not even been considered in the Findings. Particularly, even the
statement of Azerbaijani high level official® related to the explicit recognition of the
transboundary impact of the given projects has been ignored by the Committee.

Summing up, it should be stated that Armenia had filed the submission with a view of
bringing the Committee’s attention towards Azerbaijan’s ongoing incompliance with its
obligations under the Convention. Instead, the findings of the Committee denote a position of
burdening the affected party’s right of being notified with a sequence of actions, which
according to the Committee, the affected party shall initiate (first, use the means under article
3, paragraph 7 and only after that file a submission). Moreover, the Committee not only failed
to explicitly recognize that Azerbaijan had never notified Armenia, but it also disregarded
Azerbaijan’s official recognition of the transboundary impact of the undertaken projects. Thus,
in our view, at the given stage, the findings and recommendations create the necessary
conditions for Azerbaijan’s continuing breach of the Convention.
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