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1. The tenth session of the Wrking Goup for the preparation of a
draft convention on access to environmental information and public participation
i n environmental decision-naking took place in Geneva from3 to 6 March 1998.

2. It was attended by del egations of: A bania; Arnenia; Austria; Azerbaijan;
Bel arus; Belgium Bulgaria;, Coatia;, Czech Republic; Dennmark; Estonia; Finland;
France; Cermany; G eece; Hungary; lreland; Italy; Kazakhstan; Kyrgyzstan; Latvia;
Li t huani a; Malta; Netherlands; Norway; Poland; Portugal; Ronania; Russian
Federati on; Sl ovakia; Slovenia; Spain;, Sweden; Switzerland; the forner Yugoslav
Republ i ¢ of Macedoni a; Turkey; Wkraine; United Kingdom and Uzbeki stan.

3. The Comm ssion of the European Conmmunities was al so represented.

4, Representatives of the Council of the European Union and the United Nations
Envi ronment Programre (UNEP) al so attended.

5. The foll owi ng non-governnental organi zations (NG3s) were represented:

Envi ronmental NG Coalition; GLOBE, International Council of Environnental Law
(ICEL); Regional Environnental Center for Central and Eastern Europe (REC); and
Wrld Conservation Union (I UCN).

6. The Worki ng G oup adopted the agenda as contai ned in docunent CEP/ AC. 3/19.
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7. The Working Goup used as a basis for discussion docunent
CEP/ AC. 3/R 5/Rev.1 and the Chairnan’s proposals for resol ving the outstandi ng
i ssues set out in annex Il to the report of the ninth session (CEP/AC 3/18).

8. The del egation of the Conmm ssion of the European Communities delivered
the follow ng statement regarding the applicability of the convention to the
institutions of the European Comuniti es:

“The European Community is commtted to the successful conpletion of
negoti ati ons on this convention. The Commnity intends that the convention
should in principle apply to the institutions of the European Community and,
for that reason, has agreed to the renoval of the square brackets around
article 2 (b) (iv). Nevertheless, in view of:

- The specific nature of the Community’s | egal order and
institutions; and

- The need to fully consult with the institutions of the Community on
the application of the convention,

the Community wi shes to informother participants that it may be necessary for
the Community to nake a declaration on the way in which the convention wll
apply toits institutions. No decision has been made yet in this regard. The
Comunity will do everything possible to keep other partici pants who have been
i nvolved in the negotiations inforned of devel opnents.”

9. The Working G oup agreed to revise the text of the convention (see annex
bel ow). Delegations nade the fol |l owi ng specific comrents regarding this
revision. The delegation of Turkey reiterated that the Turki sh adm nistrative
and judicial authorities would apply paragraph 1 of article 4 in accordance
with the provisions of Turkish legislation. The delegation of the Russian
Federation withdrew its reservation regardi ng paragraph 8 of article 5. The
del egations of France, Switzerland and the United Ki ngdomreserved their
positions regarding the new text of article 10, paragraph 3, on financia
arrangenents. The Environmental NG Coalition did not support the new text
of article 10, paragraph 5, and reserved its position in that regard. The
Regi onal Environmental Center informed the Wrking Goup that it was
establ i shed pursuant to an intergovernnmental agreenment and therefore
considered itself to be an independent international organization. The

Envi ronmental NG Coalition circulated a proposal to insert in annex | to the
convention an activity on the novenent of hazardous and radi oactive waste.
Sone del egations recogni zed that the novenent of hazardous and radioactive
waste could fall within the scope of article 6, paragraph 1 (b).

10. The del egati ons of the Netherlands and Turkey preferred to have the
wording “, if applicable” added to the new text of article 6, paragraph 6 (e).
The del egati on of Germany preferred the wording “of public authorities” in the
openi ng sentence of article 8  The del egations of Denmark, Norway, Pol and,
Romani a and Wkraine, as well as the Environnental NG Coalition, REC and
GLCBE, expressed a preference for the deletion of the words “strive to” in the
openi ng sentence of article 8.
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11. The Environmental NG Coalition and REC reserved their position with
regard to the new paragraph 11 of article 6. The del egation of Norway
expressed its preference for including the issues of genetically nodified
organisns in annex | rather than in article 6. The del egati on of France
reserved its position regarding article 6, paragraph 11.

12. The del egations of Denmark, France, Cernany, the Netherlands, Sweden and
the United Kingdom as well as the Environmental NGOs Coalition, expressed a
reservation on the newtext in article 4, paragraph 4 (d). Wthout prejudice
to the other reservations nmade in this context, the del egation of Denmark
stated that its reservation was not of a purely fornmal nature but fundarental.
In connection with the | ast sentence of article 4, paragraph 4, the del egation
of Dennmark stated that its agreement with this provision should in no way be
interpreted as an indication of an agreement with the possibility of
“disturbing” scientific research not yet conpleted and publi shed.

13. On the proposal nmade by the del egation of the Netherlands to add a new
paragraph 9 to article 3 and to delete article 4, paragraph 1 (b), and
article 9, paragraph 6, the Turkish delegation stated that it could accept the
said proposal with the addition of the phrase “within the franework of
national |egislation”. However, on the basis of the argunent put forward by
the del egation of the Netherlands that a simlar phrase already existed in
articles 4 and 9 and that such an addition would be repetitive; the Turkish
del egation accepted this argunent in a spirit of conprom se. The Turki sh

del egation informed the nmeeting that the contents of the new paragraph 9 of
article 3 would be inplemented in Turkey according to the provisions of its
national |egislation

14, The del egati on of Norway reserved its position concerning the
introduction of the word “optional” in the first sentence of article 15. The
del egation of Norway stated that in its view “contai ned use of genetically
nodi fi ed organi snms” should al so have been referred to in the resolution to be
adopted by the Mnisters.

15. The del egation of the Russian Federation expressed a reservation on the
new wording of article 15, as it would have preferred the insertion of the
words “shall consider” in the first line. The delegation of the United

Kingdomreiterated its reservati on about annex I, item 20, and stated that an
expl anatory statenent mght be necessary in this respect. The del egation of
Germany reserved its position regarding annex |, item20. The delegation of

Pol and stated that it understood “government” in article 2, subparagraph (b)
(i), to mean public admnistration as it has been used in the French version.

16. The Regional Environmental Center for Central and Eastern Europe
reiterated that it was established pursuant to an intergovernnental agreenent,
and sought to reflect this in article 10. The Wrking G oup covered the
concerns of RECin the draft resolution

17. The del egati on of Germany reserved its position with regard to article 6,
paragraph 1 (c) (national defence), to article 6, paragraph 11, including the
reference to genetically nmodified organisns in the preanble and in the draft
resolution, and to annex I, item22. Concerning article 4, paragraph 4 (d),



CEP/ AC. 3/ 20
page 4

the del egati on of Germany was in favour of deleting the second sentence. It
was also in favour of deleting the words “and taking into account whether the
information requested relates to emssions into the environnent” in the

cl osing paragraph of article 4, paragraph 4. The delegation of Germany was in
favour of replacing the word “nationwide” in article 5 paragraph 9, by

“conprehensive”’. For article 8, it preferred the following title: “Public
participation during the preparation of executive regul ati ons and ot her
generally applicable legally binding rules”. Mreover, it was in favour of

keepi ng the formulation “of public authorities” in the opening paragraph of
article 8, and deleting the words “for |less than two years unl ess they woul d
be likely to cause significant adverse effects on the environment or on
health” in annex |, item 21.

18. The del egati on of France stated that, to determ ne whether NGOs net the
requirenments referred to in article 9, paragraph 2, it would apply the Iegal
and regul atory provisions, in particular those contained in the Rural Code, in
the same manner to both foreign and French NGCs.

19. The Environmental NGO Coalition supported the Bel gi an proposal to adopt
the title “convention on citizens’ environmental rights” and regretted the
lack of a reference to “rights” in the title. The Environmental NGO
Coalition, supported by Pol and, Bel giumand Finland, reiterated its view that
article 6 of the Convention applied equally to activities subject to |and-use
pl anni ng and pol lution control processes where both existed within a country.
The Environmental NG Coalition objected to the dilution of article 4,
paragraph 4 (d), and expressed its reservation in relation to both that

provi sion and the closing paragraph. |t expressed its disappointnent at the
failure of the new article 6, paragraph 1 (c), to include any concept of a
threshol d of significant adverse effect and at the amount of discretion given
to Parties by the reference to “deenming”. It also supported the origina

Net her| ands proposal for a new subparagraph (f) and criticized the text which
was adopt ed because if introduced an unacceptable | evel of discretion and

di luted what had been a useful provision. The Environnental NG3s Coal ition
expressed the pre-emnent nature of the issue of genetically nodified
organisns (GM>s) inits viewand in that of the wide NG comunity, as
reflected in the Bl ed Declaration, and in the view of the European people, as
indicated in opinion surveys. It regarded the issue as the nost significant
and awesone experinment undertaken by human beings since the splitting of the
atom and described the text adopted by the Goup as indefensible, as it
resulted in better guarantees of rights for public participation in decisions
on chicken farns than on GMOs. It expressed its di sappointment at the Goup’s
decision further to dilute the text in article 7, negotiated after many hours
of di scussion and which was not in square brackets. The Environnental NG
Coalition expressed the view that the establishment of financial rules was an
i mportant issue and noted that the text in article 10, paragraph 3, provided
only for the possibility of establishing such rules. Noting the Chairman’s
statenent that the matter related to article 10, paragraph 5, could be dealt
within the draft resolution, the Environnental NG Coalition said that it
wanted the text to ensure the sane |evel of participation for NG at neetings
of the Parties as had occurred during the negotiations of the draft
convention. This was supported by Austria, Denmark, the Netherlands and REC
The Environmental NG Coalition expressed the view that this convention
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l'inked international human rights |aw and environnental |law, and that it was
therefore regrettabl e that the convention should have a provision on
conpl i ance which fell short of mnimal international human rights standards
est abl i shed over nore than 20 years. It gave all delegates a copy of a
background paper prepared on its behal f and pointed out that the three rights
guaranteed in the draft convention had equivalents in at |east siXx
international human rights instrunents, which all, or at least virtually all
of the Governnents present had ratified, in addition to the European
Convention on Human Rights and its right of individual redress, which had been
simlarly ratified. It deplored the dilution of earlier proposals and the
resulting text, which the United Kingdom descri bed as the weakest conpliance
provi sion of any international environmental |aw instrument. The

Envi ronmental NG Coalition, supported by Wkraine, A bania, Poland, Norway
and REC, presented a revised proposal on hazardous and radi oacti ve waste
novenents. It described the proposal as giving Governnents such an extremely
wi de discretion on inplenentation that, as an NGO del egation, it debased
itself by putting it forward. However, it considered it necessary to at |east
establ i sh the principle that such movenents nmust be subject to public

participation. It did not accept the view expressed by those del egations that
considered that practical difficulties nmade public participation inpossible,
since the new text gave maximnumflexibility. It pointed out that there was a

clear difference between western and eastern European countries on this issue
for obvious reasons.

20. The Working Goup thanked its Chairman for his | eadership and his endl ess
efforts to prepare an effective convention

21. The Working Goup adopted its report on Friday 6, March 1998.
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Annex
AMENDMENTS TO CEP/ AC. 3/ R 5/ REV. 1
Title
For the title read DRAFT CONVENTI ON ON ACCESS TO | NFORMATI ON, PUBLI C

PARTI Cl PATI ON I N DECI SI ON- MAKI NG AND ACCESS TO JUSTI CE | N ENVI RONVENTAL
MATTERS

Preanbl e

Insert the followi ng new el event h preanbul ar paragraph

Recogni zing the desirability of transparency in all branches of
CGovernnents and inviting | egislative bodies to inplenent the principles of
this Convention in their proceedings,

Add the follow ng new ni neteenth preanbul ar paragraph

Recogni zing the concern of the public about the deliberate rel ease of
genetically nodified organisns into the environment and the need for increased
transparency and enhanced public participation in decision-making in this
field,

Article 2

Del ete the square brackets in subparagraph (b), (iv)
Del ete the square brackets in the closing sentence of subparagraph (b)

Article 3

Add the follow ng paragraph

9. Wthin the scope of the relevant provisions of this Convention, the
public shall have access to environnmental information, have the possibility to
participate in environnental decision-making and have access to justice
without discrimnation as to citizenship, nationality or domcile and, in the
case of a legal person, without discrimnation as to where it has its
registered seat or its effective centre of activity.

Article 4

Del ete paragraph 1 (a)
For paragraph 4 (d) read

(d) The confidentiality of commercial and industrial information, where
such confidentiality is protected by lawin order to protect a legitinmate
economc interest. Wthin this framework, information on em ssions which is
rel evant for the protection of the environnent shall be disclosed;
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In the cl osing sentence of paragraph 4 delete [ whenever possi bl e] [ where
possible] and after disclosure add and taking into account whether the
information requested relates to em ssions into the environment

Article 5

In paragraph 9, for the first sentence read

9. Each Party shall take steps to progressively establish, taking into
account international processes where appropriate, a coherent, nationw de
systemof pollution inventories or registers on a structured conputerized and
publicly accessi bl e dat abase conpil ed through standardi zed reporting.

Article 6

In paragraph 1, add the foll owi ng new subparagraph (c)

(c) Each Party may decide, on a case by case basis if so provided under
national law, not to apply the provisions of this article to proposed
activities serving national defense purposes if that Party deens that such
application woul d have an adverse effect on these purposes.

In paragraph 6 after upon request insert where so required under nationa

| aw

Add at the end of paragraph 6

The relevant information shall include, at |east and w thout prejudice to
the provisions of article 4:

(a) A description of the site and physical and technica
characteristics of the proposed activity, including an estimate of the
expected resi dues and em ssi ons;

(b) A description of the significant effects of the proposed activity
on the environnent;

(c) A description of the neasures envisaged to prevent and/or reduce
the effects, including en ssions;

(d) A non-techni cal summary of the above;

(e) An outline of the main alternatives studied by the devel oper

(f) In accordance with its national |egislation, the main reports and
advi ce issued to the public authority at the time when the public concerned

shall be inforned in accordance wi th paragraph 2.

In paragraph 7 after at a public hearing or inquiry add with the
appl i cant
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Add the follow ng new paragraph 11

11. Each Party shall, within the franework of its national law, apply, to
the extent feasible and appropriate, the provisions of this article to

deci sions on whether to permt the deliberate rel ease of genetically nodified
organi sns into the environnent.

Article 7

Inthe first line after appropriate add practical and/or other

Article 8

For the title read

PUBLI C PARTI O PATI ON DURI NG THE PREPARATI ON CF EXECUTI VE REGULATI ONS ANDY CR
GENERALLY APPLI CABLE LEGALLY BI NDI NG NCRVATI VE | NSTRUMENTS

After preparation insert by public authorities and after binding rules
delete of public authorities

Article 9

Del et e paragraph 6

Article 10

For paragraph 3 read

3. The Meeting of the Parties nmay, as necessary, consider establishing
financial arrangenents on a consensus basis.

In paragraph 4, delete [without the right to vote] and del ete the square

br acket s

In paragraph 5, delete [without the right to vote] and del ete the square

br acket s

Del ete the square brackets around paragraphs 4 and 5

Article 14

In paragraph 4 delete [They] and delete the square brackets

In paragraph 5 (b) for provided that at least [...] Parties have not
subnmitted read provided that not nore than one third of the Parties have

submtted

Del ete the square brackets around paragraph 5
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Article 15

For article 15 read

Article 15
REVI EW OF COVPLI ANCE

The Meeting of the Parties shall establish, on a consensus basis,
opti onal arrangenents of a non-confrontational, non-judicial and consultative
nature for review ng conpliance with the provisions of this Convention. These
arrangenents shall allow for appropriate public involvenent and may incl ude
the option of considering of communications fromnenbers of the public on
matters related to this Convention

Annex

Initem19 delete from (- Wast e and danger ous subst ances: unt i
the end of the item

Initem?21, after nmainly for insert research, and for [unless they hold
the potential for causing irreversible effect on environment and heal t h] read

unl ess they would be likely to cause a significant adverse effect on the
envi ronnent or on health

Del ete the square brackets around item 21

For item 22 read

22. Any change to or extension of activities which in itself neets the
criteria/thresholds set out in this annex, shall be subject to article 6,
paragraph 1 (a). Any other change or extension of activities shall be subject
to article 6, paragraph 1 (b).



