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At its sixty-seventh session, the Working Party on Agricultural Quality Standards “decided 
to ask: 

• the UNECE's legal office to clarify the legal status of the current (1985) version of 
the Geneva Protocol 

• the secretariat to provide in writing the legal opinion of the legal service on that 
matter to the Working Party”. 

The secretariat asked Mr. Markus Schmidt, Senior Legal Adviser at the United Nations 
Office at Geneva (UNOG), to provide the legal service’s advice on the legal status of the 
Geneva Protocol and of the standards developed under that Protocol, as well as on the 
international character of the UNECE standards. 

The text below reproduces the reply received by the secretariat from Mr. Schmidt on 31 
July 2012. 

“Subject: Denomination of “Geneva Protocol on Standardization of Fresh Fruit 
and Vegetables and Dry and Dried Fruit” and legal status of standards developed 
under the auspices of UNECE  

1. You have referred to me a number of questions relating to the above subject. I note 
that at its sixty-seventh session in November 2011, the Working Party on Agricultural 
Quality Standards (WP.7) had also requested advice on the legal status of the current (1985) 
version of the “Geneva Protocol” (document ECE/TRADE/C/WP.7/2011/2, paragraph 35). 

2.  From the materials you have provided me with and from other documents I have 
consulted, it is clear that the “Geneva Protocol” does not create any legally binding 
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obligations on States and that the standards developed and adopted by WP.7 under that 
“Protocol” are purely recommendations. Acceptance by States of standards agreed to under 
the “Protocol” is therefore voluntary. 

In support of this interpretation I note that, in the past, States have identified four types of 
‘acceptance’ of standards under the “Geneva Protocol”.  These include “qualified 
acceptance” and “national standard applied”, the latter referring to a national or other 
standard that differs from the UNECE standard. It is clear that this type of acceptance 
implies the unwillingness of the State which qualifies the acceptance of the standard to 
recognize it as legally binding. In that sense, the “Geneva Protocol” standards are similar to 
Codex Alimentarius standards, which are also recommendations for voluntary application 
by States. 

3. On the basis of the above, I would have to conclude that the title “Geneva Protocol” 
is legally misleading. In international law or international relations, a Protocol is generally a 
treaty or international agreement that supplements a previous treaty or international 
agreement. It can amend the previous treaty, or add further provisions. States that wish to 
become a party to the Protocol must go through a formal ratification or accession process 
and deposit an instrument of ratification with the competent authority (in the case of 
instruments adopted under the auspices of the United Nations, this would be with the 
Secretary-General, represented by the Treaty Section of the Office of Legal Affairs). 

4. If the “Geneva Protocol” does not create legal obligation and the standards 
developed under its auspices are merely recommendations, it is for the States to decide 
which standards and recommendations they wish to use. The standards adopted under the 
“Geneva Protocol” become legally binding only if States incorporate them into their 
national legislation or regional regulations (e.g. European Union). Again, this situation is 
similar to that of Codex Alimentarius standards, whose recommendations are frequently 
used as the basis for national legislation or regulations. 

5. If States notify the UNECE Executive Secretary their acceptance of standards or 
status of application of standards under the “Geneva Protocol”, this does not alter the legal 
status of the standards — they remain mere recommendations. Such voluntary notification 
may, however, be reflective of the de facto or emerging international nature of the 
recommendations, especially if the notifications come from a growing number of States that 
are not members of UNECE.  

6. It has been argued (a) that UNECE standards, including those developed and 
adopted under the “Geneva Protocol”, cannot be termed “international standards” because 
of the regional remit of UNECE and (b) that UNECE standards should be referred to as 
“regional standards”.  This interpretation is based, inter alia, on an opinion provided by the 
Office of the UN Legal Counsel in 1998, which stated that “UN/ECE standards are de facto 
used internationally, but there are also de jure international standards agreed within the 
FAO/WHO Codex Alimentarius Commission”.   

7. This interpretation appears overly restrictive and does not take into account the 
nature of the work of WP.7.  The terms of reference of WP.7 allow all UN Member States 
to participate on an equal footing in the work of WP.7 and in that of its subsidiary organs. 
Non-UNECE member States have increasingly participated in the work of WP.7, and 
information on compliance with WP.7 standards has been received from a number of such 
countries.  

8. Thus, although they are developed under the auspices of a regional commission, 
UNECE and WP.7 standards are de facto international. This international character of the 
standards is determined by their acceptance by States at the universal level, e.g. by virtue of 
the incorporation of the standards by these states into national laws and regulations, as well 
as by their practical application in international and global trade. 
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9.  In the light of the above, it is my considered opinion that (a) standards developed 
and adopted under the ‘Geneva Protocol’ by WP.7  are not binding on States but mere 
recommendations, and (b) that the standards developed by WP.7 are de facto international 
in  nature.” 

  
 

 


